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DISBARMENT. 


Tue recent disbarment in England of two barristers, and 
the attempted disbarment of a third, by the Inns of Court, 
have occasioned considerable discussion both in the profes- 
sional magazines and the lay press. The first instance was 
that of Mr. Edwin John James, member of parliament and 
queen’s counsel, who was disbarred by the benchers of the 
Inner Temple ; the second was that of Mr. Digby Seymour, 
also a member of parliament, the charges against whom were 
dismissed by the benchers of the Middle Temple ; the third 
that of Mr. Claydon, who has been disbarred by the benchers 
of Lincoln’s Inn. The controversy has been partly upon the 
‘¢ inquisitorial” nature of the proceedings, but chiefly upon the 
obligation resting upon the benchers not merely to state the 
result of their examinations in each particular case, but to 
publish officially the precise charges made, and the evidence 
brought to support them. In this mode, and only in this, it 
is urged, can the public come to a correct and satisfactory 
conclusion, and in this way alone will the accused be guarded 
against injustice. The results in the cases decided would seem 
to indicate most clearly the necessity and duty of such official 
announcement. Where there has been a disbarment, the 
evidence not being published, the friends of the disbarred 
say that the proceedings have been instituted and prosecuted 
for political reasons or from professional jealousy ; while in 
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the case in which the charges have been dismissed the allega- 
tions are that the accused has escaped through the favoritism 
of the benchers. These pertinent questions are asked: ‘Is 
not the time, therefore, come for some official announcement 
to the profession of the charges made, and the grounds of 
the decision in every case of an application for the disbarment 
of a member of the bar? Every application to strike a 
solicitor off the rolls is made in the face of the world, and 
why should not any proceeding for removing a member of 
the bar out of its ranks be conducted in like manner?” 

In reference to the charge that the authority of the socie- 
ties of the several Inns of Court over their members, and the 
mode of proceeding against them, are inquisitorial, it is said 
that the bar throughout Europe exists only under similar 
rules of admission and regulations. All the learned profes- 
sions are more or less subjected to the same conventional 
institutions and tests. Abuse of power in any of the socie- 
ties thus regulating the several professions of Law, Physic, 
and Divinity, is of rare occurrence. Barristers, of all civilians, 
have the least right to complain of self-elect executives, irre- 
sponsible bodies, or of their prerogatives. A young man 
applies for admission to any inn of court. His election is 
voluntary. No impediment to membership really exists. A 
requisition certificate is simply signed by any two respectable 
members of the bar, attesting the age, residence, and condi- 
tion of life of the applicant, with a reference to some reputa- 
ble person or persons that inquiry may be made into the 
applicant’s character and situation. There are really no other 
compliances or tests. Admitted and called, the new member 
only submits himself to the rules and customs of his particu- 
lar inn. He may change, under known regulations, to any 
inn of court. His election and continuance in his original 
inn are, therefore, purely free choice. The power of the 
benchers of all the inns to disbar members for personal or 
professional misconduct is well known to every member of 
the bar, and is by subscription, therefore, recognized by all. 
So far from these large and responsible powers being abused 
by the benchers of the inns, the facility to admit to the bar, 
and the failure to notice and act upon cases for expulsion 
therefrom, have been of late years the subject of private and 
public animadversion. The cases of disbarment during the 
present century are very few. Mr. James is the solitary 
example at any period of the expulsion of a queen’s counsel. 
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It is not known that there have been refusals of calls (except- 
ing a few cases on political grounds, and the case of Horne 
Tooke’) in which admissions to the bar have been questioned 
or membership unjustly denied. Two or three rejections of 
claimants to bench membership have been subjects of social 
discussion. On the whole, these responsible powers intrusted 
to the benchers of all the inns have been rather too charily 
than harshly exercised. 

Any gentleman called to the bar has an equal chance with 
his compeers. He becomes practically a partner in the pre- 
rogatives of his inn. Public opinion and open. competition 
regulate his suecess and station as a practising barrister ; his 
business or ill success in his profession is in no way dependent 
on the benchers of his inn. The crown can give him prece- 
dence or make him a queen’s counsel when, and as the sov- 
ereign, with a responsible lord chancellor and ministry, sees 
fit. If he is refused the bench of his inn, the crown can, 
notwithstanding, elevate him to the bench of any court in the 
United Kingdom or colonies. 


1 The memorable refusal of the call of Mr. Horne Tooke was the wrong 
act of the bench of the Inner Temple. It was based on the false ground 
of Mr. Tooke having been, and of his then, in fact, being, as the bench 
argued, in holv orders. Nothing was urged against his character; but it 
was contended by the benchers that “once a parson, always a parson.” 
Doubtless this was a sham and colorable objection, Mr. Tooke’s political 
opinions and career being the real motives for his rejection. It should be 
stated, however, that the bench was nearly divided on the question of the 
call, the numbers on both sides being equal within one vote,— the call 
being finally decided in the negative by the casting vote of Mr. Bearcroft, 
the king’s counsel, and soon afterwards appeinted chief justice of Chester. 
In Mr. Tooke’s subsequent philological work, treating of the “ Article and 
Interjection,” he elucidated his strictures on Mr. Harris’s mistakes by allud- 
ing to the conduct of the benchers of this inn, “ who, having first enticed 
me to quit one profession, after many years of expectation, have very hand- 
somely supplied its place to me by the negation of the other.” About the 
same period Arthur Murphy was refused membership in the Middle Tem- 
ple, because he had been a comedian ; but he overcame this disqualification, 
atter having arrested the treasurer for his fees, by entering himself in 
Lincoln’s Inn, and being called through the influence of Lord Mansfield. 
The noble judge overruled the first cause of refusal as “a frivolous objec- 
tion.” The Inner Temple benchers had not always been exclusive and con- 
servative ; among the portraits in their hall was formerly one of the notorious 
Lord Chancellor Jeffries, painted by Kneller in the reign of Charles II. In 
the succeeding reign, the portrait of such a judge being considered no credit 
to the society, and the picture being the subject of constant jibes, jokes, and 
indignities, the liberal benchers in 1693 made a present of it to the judge’s 
son, Lord Jeffries. 
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The constitutions and privileges of the inns have been re- 
cently, 1854—55, the subject of a royal commission of in- 
quiry. The commissioners were the present Lord Chancellor, 
the Chief Justice of the Court of Queen’s Bench, Vice Chan- 
cellor Wood, and judges of the common law courts, a mixed 
commission, including barristers, and an eminent solicitor. 
None of the witnesses called, or volunteering examination 
before that commission, made any complaints against the 
exercise of the powers of the benchers, and the report of the 
commissioners spoke of such prerogatives of the benchers 
with approval, and as powers indispensable for the protection 
of the public and the honor of the legal profession. The 
same report also made public, from information voluntarily 
supplied by their officers, not only the origin, laws and regu- 
lations of the inns, but also their entire incomes and expen- 
ditures. 

To us on this side of the water, where bar societies and 
bar rules have been substantially destroyed by unwise and 
unfriendly legislation, it is satisfactory to note the fact that 
there are elsewhere professional tribunals that exercise a 
wholesome supervision over barristers; and it is. interesting 
to follow the evidence that is said to constitute the charges of 
malpractice and unprofessional conduct. In the case of Mr. 
Claydon it was said that he had not unfrequently taken cases 
without the customary instructions from attorneys, and that 
complaints of this practice had been made to the judge of 
the county court in which he practised. During the hearing 
of an insolvency petition he recently publicly announced that 
he should continue the practice, unless it could be shown 
that he was acting wrongly. The judge said that as a bencher 
of Lincoln’s Inn he was forced to take cognizance of the 
challenge, and at once drew up a statement of the case, sub- 
mitted it to Mr. Claydon, and forwarded it to the benchers, 
by whom he has been disbarred, and, as is supposed, for the 
above reason solely, however difficult it may be to believe 
that the benchers would punish a mere breach of professional 
propriety with so severe a sentence. It is understood that 
Mr. Claydon has expressed his intention to appeal against 
the decision of the benchers. 

All the charges against Mr. Seymour cannot be gathered 
with precision or accuracy from any publication that we have 
seen. The judgment of the benchers of the Middle Temple, 
affixed to the great screen in Middle Temple Hall—the ordi- 
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nary mode of publishing notifications addressed to members 
of the Inn—has been printed. The benchers decide that 
the charges in reference to his conduct in three cases named 
have not been proved, but they ‘‘ regret to add that they can- 
not accompany their intimation to you of their decision with 
any declaration that your conduct is not liable to censure ; 
on the contrary, they have the painful duty to perform of 
stating to you that they find much worthy of severe condem- 
nation even on the most favorable construction of your ac- 
tions.” A fourth charge was, ‘‘a proposal to hold briefs for 
an attorney in liquidation of his costs payable by you,” and 
the masters of the Bench find it proved. In their judgment 
they say they ‘‘ are glad to find that it is not justified by you ; 
but the grounds on which you attempted to palliate your con- 
duct are not satisfactory to them. Your proposal was most 
improper from a barrister to an attorney, and invited a breach 
of duty on the part of the attorney. A client would never 
be likely to suspect that his attorney, from secret motives of 
interest, was selecting an advocate for him whom otherwise he 
might not have chosen. It is conduct, therefore, promoting 
deception, and likely to generate suspicion where confidence 
should prevail. If such a practice were tolerated, it would 
lower the character and honor of both branches of the pro- 
fession, and would be injurious to the public, not only by 
reason of such debasement, but also by its tendency to intro- 
duce into, or maintain in the practice of their profession, men 
more distinguished by the pliancy of their principles than by 
the gifts of nature, improved by an industrious and honest 
pursuit of eminence by honorable means.” 

Against these portions of the judgment of the Masters of 
the Bench, Mr. Seymour entered his solemn protest in writ- 

r, for the reasons specified therein, and expressed his aston- 
ishment at the severity and injustice of the observations 
embodied with their decision. 

An article in the Law Magazine for February last, pur- 
ports to give the facts connected with the disbarment of Mr. 
James. It appears that Mr. James was called to the bar of 
the Inner Temple, January 30, 1836. He had not received 
a university education, but was for some years at a reputable 
private school. Before he was entered at the Inner Temple, 
he had been for a time upon the stage. He met with consider- 
able success at the bar, was made queen’s counsel in 1852, 
and was elected to parliament from the borough of Mary- 
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lebone in 1859. The benchers of the Inner Temple did not 
elect him to the bench when he received the patent of Queen’s 
Counsel. In April, 1861, he published an address to his 
constituents, announcing the resignation of his seat in parlia- 
ment; and he soon retired from Brooks’s and the Reform 
clubs. It became known that an execution was in his new 
house in Berkeley Square on a judgment for a large debt. 
Rumors more or less exaggerated were current in various 
circles of the metropolis, of his irretrievable amount of in- 
debtedness, and that he must either seek relief in the bankrupt 
or insolvent courts, or adopt a foreign domicil. It was said 
that these acts of resignation were compelled by Lord Yar- 
borough in consequence of Mr. James’s involvement of the 
varl’s son and heir apparent in a liability of thirty thousand 
pounds sterling; it was also said, that he had imposed a 
debt of twenty thousand pounds sterling upon a west country 
solicitor. 

These and similiar reports in reference to Mr. James’s money 
transactions being in circulation, and there being rumors current 
that he had been guilty of unprofessional conduct, and a writ- 
ten complaint having been communicated to the benchers of the 
Inner Temple, they appointed’a committee of three members 
of their body to inquire into the circumstances of Mr. James’s 
professional conduct in the principal matters in public circula- 
tion. The committee reported grave allegations and imputa- 
tions against him. On the report of this committee he wrote 
a letter to the bench volunteering to give the fullest informa- 
tion in his power touching the complaints thus instituted. 

After the report of the committee, a copy of which with 
each day’s evidence was sent Mr. James, the benchers com- 
menced their own inquiry on the seventh of June. Mr. James, 
returning from the continent, was their first witness, he being 
voluntarily present, and the attendance of the benchers being 
full. His examination, taken in short-hand, occupied an entire 
evening, commencing at six o’clock and lasting till near mid- 
night. His evidence, when printed, consisted of twenty-one 
folio pages, exclusive of sixteen other pages of documents, 
and a statement put in by himself. On the twelfth of June 
he was re-examined, his evidence occupying five additional 
folio pages. Of the examination thus far, the writer of the 
article in the Law Magazine says,—‘** Had he [ Mr. James] 
confined his vindication to his written ‘ statements in explan- 
ation’ perused and settled for him, as is reported, by two 
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able members of the bar, and rested his case on that basis, 
he probably might have escaped with a reprimand not public ; 
but in his infatutation and audacity he rushed on self-des- 
truction.” 

Lord Yarborough’s advisers in his matters with Mr James 
were Mr. Parkes and Mr. Tallents ; and they, as well as the 
west country solicitor before referred to, had until this period 
declined to attend the benchers. On questions of the benchers 
(Mr. Roebuck interrogating him), Mr. James expressed no 
objection to the examination of those gentlemen ‘if the 
bench desired it,” and consented to their summons by the 
bench. When asked if the bench might examine the west 
county solicitor, his reply was, ‘1 have not the least ob- 
jection.” 

The benchers then requested the attendance of all the gen- 
tlemen connected with the acts of Mr. James in question. Mr. 
Parkes, who was examined by the recorder on the twelfth of 
June, in the presence of Mr. James, on being summoned, re- 
peatedly but respectfully refused to give any testimony unless 
distinctly permitted by Mr. James, and referred to Mr. James 
for his reconsideration of the consent for examination. Mr. 
James thereupon recanting his permission, the recorder and 
Dr. Lushington reminded him of his recent assent to the 
summons of Lord Yarborough’s advisers, the recorder saying 
it was strange he should now object, as ‘** 1 understood you 
had given us already the account of what had passed between 
you and Mr. Parkes.” Mr. James answered that if Mr. Parkes 
chose to be interrogated he should not himself oppose that 
gentleman’s examination. Mr. Parkes distinctly refused such 
permission, repeatedly reminding Mr. James that he should 
deem himself privileged, for Mr. James’s sake, not to divulge 
anything except on that gentleman’s specific request and full 
assent ; warning the learned gentleman that if he did on con- 
sent submit to examination, he could only give ‘*a brief, full, 
and entire history of facts.” In answer to a succeeding 
question of the bench, whether Lord Yarborough had any 
objection to the examination of his advisers, Mr. Parkes 
answered ‘‘ Certainly not.” Mr. James then said that, if it 
was the wish of Lord Yarborough, his advisers might be 
examined, and he would not object. Mr. Parkes re- 
plied, that Mr. James, not Lord Yarborough, must be the 
consenting party. Ultimately Mr. James, in answer to the 
recorder’s renewed pressure for consent or dissent, replied, «+ I 
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would rather withdraw my dissent, if Mr. Parkes thinks I 
ought to do so.” 

It would appear that from this time Mr. James discontinued 
his attendance upon the inquiry, although he consented to its 
proceeding, and to the examination of the witnesses. The 
substance of the testimony relating to the connection between 
Mr. James and Lord Worsley is, that Mr. James was first 
introduced to the acquaintance of Lord Yarborough, and 
afterwards became intimate with the son; that he first in 
September, 1857, when Lord Worsley had just become of 
age, obtained for his own exclusive benefit and use, his lord- 
ship’s co-responsibility to loans in insurance offices for the 
gross sum of £4,500 or thereabouts, secured on life policies : 
that afterwards, Lord Yarborough was informed of his son’s 
involvement by an anonymous letter; that he enclosed this 
letter to Mr. James, and ultimately referred him to Mr. 
Tallents, his lordship’s solicitor ; that Mr. James, in Decem- 
ber, 1857, addressed the following letter to Mr. Tallents : 
‘*T beg you will convey to Lord Yarborough my very deep 
regret that my pecuniary transactions with Lord Worsley 
have caused him one moment’s uneasiness, and to convey to 
him my assurance that the amount for the payment of which 
Lord Worsley is security, shall be punctually discharged by 
myself. Lord Yarborough has been so kind a patron and 
friend to me, that I am under deep obligations to him, and 
would make any sacrifice rather than occasion him annoyance 
or discomfort ;” that Mr. Tallents subsequently discovered 
nearly £30,000 of further responsibilities of Lord Worsley 
for Mr. James, the disclosure of which brought matters to a 
crisis ; that Mr. Tallents, after some correspondence with Mr. 
James, at length insisted on a reference to his solicitor ; that 
nothing satisfactory resulting from this, and the execution in 
the mean time entering the Berkeley Square house at the suit 
of a hostile and bona fide creditor, Mr. Tallents obtained 
Lord Yarborough’s permission to consult some second gentle- 
man, and his lordship referring to Mr. Parkes, these two 
gentlemen finally decided that Mr. James should give up his 
seat in parliament, and should retire from the clubs (Lord 
Yarborough having introduced him to Brooks’s, and Lord 
Worsley being a member). Mr. James finally executed a 
warrant of attorney to Lord Worsley for the full debt. The 
following undertaking by Mr. James was also put in evidence. 
‘* In consequence of pecuniary transactions of Mr. Edwin 
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James, Q. C., and Lord Worsley, the following terms form 
the only and final conditions which could induce the Earl of 
Yarborough to withhold from the public a statement of all 
the facts in relation to his conduct. 

‘*1. That Mr. James immediately gives to Lord Yar- 
borough's solicitor a schedule of his own entire debts and 
pecuniary liabilities, dated and signed by his own hand. 

‘© 2. That Mr. James’s professional adviser forthwith pre- 
pares a creditor’s trust deed, or letter of license, and takes 
immediate steps to ascertain whether all, or in number and 
amount of claims what proportion, will accept deferred pay- 
ment not bearing interest, by periodical division of his future 
income, secured on letter of license or his assignment to 
trustees, (to be hereinafter agreed upon,) no creditor having 
any preference or any private arrangement or understanding 
with Mr. James; and that such trust deed shall contain a 
covenant by Mr. James against his contraction of any further 
debt or pecuniary liability. 

‘*3. That if the creditors become parties to such an 
arrangement and trust deed, Mr. James shall be allowed 
such a proportion of his future professional income as may 
be hereinatter agreed upon. 

‘©4, That any and all interest of Mr. James in any life 
policies of insurance in connection with Mr. James’s debts to 
Lord Worsley shall be surrendered or assigned to trustees or 
Lord Worsley, for his lordship’s sole benefit, if required. 

‘*5. That Lord Yarborough reserves to himself, during 
his own life, and afterwards to his son and surviving advisers, 
the power, by the disclosure of all the circumstances neces- 
sitating such trust deed or letter of license, and the above- 
mentioned arrangements, to prevent Mr. James’s application 
for, or acceptance of, any civil, legal, or other office of public 
trust or service. 

‘*6. That the above-mentioned terms and conditions can 
be agreed to by Lord Yarborough and his advisers, solely 
because the large and serious debts of other creditors would 
by present disclosures be wholly sacrificed and lost, and 
from the fact of Mr. James’s future professional labors and 
gains being also the sole source of any possible dividends, or 
part repayment, or of any reparation on his part, for the 
heavy losses of such other creditors; and that he himself’ is 
willing to make them all the pecuniary reparation in his 
power. The foregoing conditions contemplate the renewal 
42 
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by Mr. James of his parliamentary practice, in addition to 
that of the common law, and which appears indispensable to 
enable Mr. James to reduce his debts. 

‘*7. That Mr. James undertakes, at any time when de- 
manded, to execute a warrant of attorney (with entry of 
judgment) for the entire amount of his pecuniary debts to 
Lord Worsley, or to trustees on his lordship’s behalf, or for 
any ascertained portion or parts of the gross debt. 

«© 8. That Mr. James abstains from any further communi- 
cation, direct or indirect, with Lord Worsley. 

** Lastly. That Mr. James hereunder signifies his assent 
in writing to the foregoing terms and conditions, which have 
been submitted on behalf of the Earl of Yarborough, after 
Mr. James has voluntarily relinquished his seat in parlia- 
ment, the recordership of Brighton, and his membership of 
Brooks’s Club. 

‘**T hereby assent to the above terms. 

‘+ EDWIN JAMES. 

‘ April 8th, 1861.” 


At the same time a letter of resignation of the Reform 
Club, of which Lord Worsley was a ‘member, was prepared 
by Mr. James and delivered to Mr. Parkes and Mr. Tallents 
to be held and used exclusively at their discretion. This 
letter was sent by them a few days afterwards to the club. 

It was also proved that Mr. James was negotiating a 
further loan on Lord Worsley’s sole responsibility for an 
additional sum of £15,000 promised by an insurance office. 
It was likewise in evidence that the securities Lord Worsley 
had given were prepared on the instruction of Mr. James’s 
own solicitor. 

Another charge against Mr. James was in connection with 
the case of Scully vy. Ingram, that he being the counsel for 
the plaintiff during the interval between the first and second 
trials of the case, accepted a loan from the defendant of 
£1,250. Mr. Ingram being dead, the evidence came from 
the confidential friend and adviser of Mr. Ingram. He testi- 
fied that the effect of the cross-examination of Mr. Ingram 
by Mr. James was such that after it his nerves were totally 
shattered, and he was utterly broken down ; that after having 
learned that Mr. Ingram had made the loan, he had an inter- 
view with Mr. James at the Euston Hotel, where ‘I said to 
him, ‘It is a singular accident that it was into this very 
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room I with difficulty led poor Mr. Ingram after your cross- 
examination of him; and I must tell you if ever a man had a 
narrow escape of causing another man’s suicide, you had it 
on that occasion.’ I then mentioned to him my discovery of 
the debt, and that it was my duty to ask him for payment. 
Mr. James admitted that he had had the money, but said it 
was only £1,000; that his election expenses had been very 
considerable ; that he was very poor, but would give me two 
other bills, which he did. I said I must give him my opinion 
of the transaction ; that as regards the loan, it was altogether 
discreditable ; that he was Mr. Scully’s counsel, and it could 
not bear the daylight that he should be found borrowing 
money from Mr. Ingram. Mr. James replied that he did 
not see it in that light, as Mr. Ingram had offered him the 
money. I replied that I could not think that to be the 
case. The two bills given me by Mr. James have been dis- 
honored.” 

A copy of the statement of this witness was given Mr. 
James. His explanation was that Mr. Ingram as his friend, 
in connection with three or four other friends, offered £1,000 
each to meet the expenses of his second return to parliament 
from Marylebone, in May, 1859. In his ‘Statement of 
Explanations,” he writes that he should ‘‘ ever regret the in- 
discretion of accepting the loan,” though ‘‘ there was nothing 
of a dishonorable character ever intended or thought of on 
the part of Mr. Ingram or myself, either in its proffer or 
acceptance.” 

In regard to the debt of £20,000 imposed upon a west 
country solicitor, it appeared that this loss was untainted by 
usury, or any apparent sinister motives in the lender. It was 
shown that the several advances forming this heavy gross debt 
were made bona fide, and under the belief and Mr. James’s 
solemn assurances, that the borrower had cleared off numer- 
ous usurious advances of others, and this new creditor taking 
an assignment of Mr. James’s entire future professional fees 
(his professional income averaged about £7,000 per annum), 
dreamed that in four or five years he should be recouped out 
of the inexhaustible mine of the fee-book. It is stated also 
that the evidence before the benchers proved that Mr. James 
not only denied to Lord Yarborough’s advisers the existence 
of the above debt of £20,000, but that he also denied to 
the west country solicitor the truth of the report of Lord 
Worsley’s claim. 
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After a protracted inquiry of nearly three months, the 
benchers of the Inner Temple, on the 18th July, 1861, 
made the following order, viz. : ‘* That the call to the bar of 
Mr. Edwin John James, Q. C., be vacated; that he be dis- 
barred, and his name struck off the books of this society.” 
Such order by the forms of the Inns of Court was not final. 
It had necessarily to be confirmed by ‘‘a parliament,” which, 
from the nearness of the long vacation, and the absence of 
the members of the bar on circuit, could not be accomplished 
till the following Michaelmas Term. Morever, an appeal lay 
to the judges, and Mr. James had given notice that he should 
resort to such appellate jurisdiction. ‘* A parliament” held 
on the 7th November, 1861, confirmed the decision of the 
benchers ; and from this there has been no appeal. 

The vigorous discipline exercised by the three Inns of 
Court does not appear to have entirely purified the English 
bar, or to have inflicted any special or wholesome terror upon 
certain portions of it. A recent number of the ‘* Solicitors’ 
Journal” thus refers to practices which may, perhaps, have 
their counterpart in some places in this country: ‘* Rather 
more than a year ago there was a curious scene at the Old 
Bailey, between two barristers, who contended for the right 
to prosecute a prisoner. One had received the depositions 
which had been taken in the case, and was instructed to 
prosecute by the officers of the court. The other took his 
stand upon a brief delivered by the attorney of the prose- 
eutor. The altercation which ensued in the presence of the 
court was very edifying to the general public, and still more 
so to the legal profession. It then for the first time became 
generally known that some Old Bailey barristers have clerks 
who allow agency fees to policemen and other touters for 
briefs, and also use the names of some outcast attorneys, who 
haunt the region of Newgate. A recent correspondence, 
which has appeared in the morning papers, shows that this 
discreditable practice flourishes with no less vigor at the 
Middlesex Sessions, which are a sort of nursery in more 
respects than one for the central criminal court. It shows 
that a very disgraceful state of things exists in connection 
with the bar of both these tribunals. The most disreputable 
touting, the cruellest disregard of the fate of prisoners, and 
an unblushing indifference to professional or public opinion, 
have long been known to characterize no_inconsiderable pro- 
portion of the Old Bailey practitioners. Have we not a right 
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to ask whether the Inns of Court, or whatever other body 
regulates the conduct of barristers, have altogether abdicated 
their primitive functions, except in the case of persons who 
are likely to cause a special scandal by being branded as 
criminals? Is there no longer to be any etiquette at the bar, 
or is the Old Bailey barrister forever to retain immunity from 
all professional punishment? If there be any truth in the 
statements which have recently been made about the manner 
in which some barristers practising in criminal courts in the 
metropolis obtain their business, and we believe the state- 
ments are hardly up to the whole truth, surely the time has 
come for the bar to vindicate its own reputation by at least 
an endeavor to weed out such discreditable members from its 
ranks.” 


RECENT AMERICAN DECISIONS. 


District Court oF THE UNITED STATEs. 
District of Massachusetts. — Feb., 1862. 
THe Amy Warwick anp CarGco. — (PRIZE. ) 


The district courts of the United States are permanent prize tribunals, 
and take cognizance of questions of prize by virtue of their general jurisdic- 
tion. 7 

Prize courts are subject to the instructions of their own sovereign. 

In the absence of such instructions their jurisdiction and rules of decision 
are to be ascertained by reference to the known powers of such tribunals, 
and the principles by which they are governed under the public law and 
the practice of nations. 

The United States may be engaged in war, and have all the rights of a 
belligerent, without any declaration by congress. 

In such war it would be the duty of the President to exert all his powers 
as commander-in-chief of the army and navy to capture or destroy the 
enemy. 

And if under his instructions an enemy’s ship should be taken and sent 
in for adjudication, the prize court must proceed to decide the question of 
prize upon the principles of public law. 

The hostilities which were commenced and have been prosecuted by the 
rebel confederates against the United States, constitute war in the legal and 
constitutional sense of that term. 

In this war the rebels are at the same time belligerents and traitors, and 
subject to the liabilities of both. 

The United States sustain the double character of a belligerent and 
sovereign, and have the rights of both. 

The temporary non user of any of such rights is not a renunciation of 
them, but they may be called into practical exercise at pleasure. 
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The United States have full belligerent rights which are in no degree 
impaired by the fact that their enemies owe allegiance, and have added the 
guilt of treason to that of unjust war. 

If a hostile power, either from without or within our territory, shall make 
formidable war upon the United States, the President is bound to use the 
army and navy to carry on the war effectively against such an enemy. 

He may do so in the manner and by the measures usual in modern 
civilized warfare. 

One of the most familiar of these is the capture of enemy's property, 
public and private, on the ocean. 

The statute of 1807, ch. 39, authorizes the President to employ the army 
and navy to suppress an insurrection. 

The manner in which they are to be used is left to the discretion of the 
President, guided by the usages and principles of civilized war. 

These undoubtedly authorize the capture of enemy’s property at sea. 

What is enemy’s property is a judicial question. 

Residence of the owner in the enemy’s country may be of such a charac- 
ter as to stamp property conclusively as hostile. 

The court may be compelled to decide what shall be deemed enemy’s 
country. 

Richmond in Virginia, held to be enemy’s country, and property captured 
on the ocean belonging to a permanent resident of that place, to be lawful 


rize. 
, In establishing the blockade the President exercised a great belligerent 
ight. 

He could not prohibit or restrict the commerce of any State by a mere 
municipal regulation. 

The blockade, and the orders of the President to the navy, by which 
— have been made, have been confirmed by congress by statute 1861, 

. 63. 
This has the force of instructions to prize tribunals to regard those pro- 
ceedings of the President as legal and. valid. 

The President, as commander-in-chief, may instruct the officers of the 
navy to capture, or to abstain from capturing, certain vessels or cargoes. 

he statute of 1861, chap. 28, adds to the means of the President, but in 
no degree detracts from his previous authority to treat persons or property 
as he shall deem best. 

The proviso in the 24th section of the Crimes Act of 1790, Chap. 9, 
and the analogous provision in the constitution, art. 3, sec. 3, do not 
preclude the government from having a forfeiture or condemnation of 
property, at least in cases where the owner has not been convicted of 
treason. 

The acts of congress, passed in the summer of 1861, were intended to 
make the prosecution of the war more efficient, and in no degree to curtail 
the authority which the President previously possessed. 

The previous right of belligerent capture at sea is left unimpaired. 


The Amy Warwick, a brig, was captured August 10, 
1861, on the high seas, by the United States ship-of-war 
Quaker City, and sent into this district for condemnation. 
The libel was against both vessel and cargo. The vessel and 
part of the cargo were admitted to belong to citizens and 
permanent residents of Richmond, Va." This hearing was 
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confined to the property so owned; the question as to the 
rest of the cargo being left for future investigation. 

Mr. R.H. ‘Dana, Jr., (United States Attorney) for the 
United States and the captors : — 

I. The property of an enemy, taken on the high seas, is 
prize of war; and residence in an enemy’s country gives to 
the property of the resident, so found, a hostile character, 
irrespective of the actual feelings or intent of the owner. In 
such case, the condemnation is not a penalty on the owner, 
for actual or implied hostility ; but because the property is or 
may become a part of the resources of the enemy, or be under 
the enemy’s control. Venus, 8 Cranch, 280; Sally, ib. 384; 
Frances, ib. 363; Chester, 2 Dall, 41; Betsey, 2 Cr. 64; 
Mailey v. Shattuck, 3 ib. 488 ; Livingstone v. M. I. Co., 7 ib. 
506; Escott, 1 Rob. 203, n. ; Lady Jane, ib. 202 ; Hoop, ib. 
198; Bella Guidita, ib. 207 ; Gerasimo, 11 Moore P. C. 86; 
Aina, 38 Eng. L. & Eq. 600; Abo, 29 ib. 594; Industrie, 
33 ib. 572; Ida, Spinke’s R. 33; Baltic, 11 Moore P. C. 
111; Brown vy. U. S., 8 Cranch, 110; Danous, 4 Rob. 255, 
n.; President, 5 Rob. 277. Wheat. Int. Law, 429; 1 Kent 
Com. 56-60, 74-77. 

II. In civil war, the government may exercise all the 
rights of public war against rebels, among which are block- 
ade, and the capture of property engaged in commerce upon 
the high sea. Wheat. Int. Law, 365. The Gen. Parkhill, 
by Cadwallader J.; The Tropic Wind, by Dunlop J.; and 
the Hiawatha, Hallis Jackson, Crenshaw, North Carolina, §c., 
by Betts J.; The Revere, 24 Law Rep. 276 ; Rose v. Himeley, 
4 Cranch, 272; Cherriot vy. Foussat, 3 Binney, 252; Dooree 
v. Napier, 3 Scott, 225; U. 8S. v. Palmer, 3 Wheat. 635 ; 
The S. Trinidad, 7 ib. 306. 

Ill. That Richmond, Va., was enemy’s country at the 
time of the capture, is shown by the public acts of the Presi- 
dent, of the State of Virginia, of the Confederate Congress 
and executive, and by those facts of public notoriety of which 
prize courts always take cognizance. (Mr. Dana here cited 
various acts, proclamations, orders, ordinances, &c., of the 
President, of Virginia, and of the Confederation.) A gov- . 
ernment de facto, engaged in war with the United States, 
was fully established there, with the apparent assent of the 
people of that district. 

IV. The claimant being a resident in the enemy’s terri- 
tory, the onus is on him to show a reason why his property 
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should not be condemned. Primus, Spinke’s, 353 ; Magnus, 
1 Rob. 31; 1 Wheat. 506; 2 i. 24, App.; Lauderdale, 4 
Rob. 283; Walsingham, 2 ib. 77. 

V. The acts of congress of July 13, chap. 3, and August 
6, chap. 60, do not relate to maritime captures under the 
war power. They are general acts, applicable to all future 
times, and not specially directed to the present state of things. 
They do not assume to determine what shall constitute a state 
of war, or whether or not there was, at the time of their 
passage, a war, or where and how far it extended, or what 
shall be considered a termination of a state of war. They 
rather recognize that those facts are to be passed upon by 
the President, from time to time, with full discretion as to 
policy in dealing with persons or districts. They confer 
certain powers on the President, attach certain consequences 
to his acts and declarations, and provide certain new and 
special modes of procedure. If the passing of those acts 
is to be construed as a legislative declaration that no cap- 
tures or confiscations are to be made except under those 
acts, it will follow that the blockade established by the 
proclamations of April last, could not be enforced against 
neutrals, except where their property was used in aid of the 
insurrection, with the owner’s knowledge, nor against our 
own vessels except in that case, or in case of a trading with 
the enemy by vessels going directly to or from ports in loyal 
States. Vessels breaking blockade by voyages between en- 
emy’s ports, or bound to or from neutral ports, would not be 
reached by the act of July 13. The act of August 6, chap. 
60, would reach no property, contraband or not, which was 
not used in aid of the insurrection with the owner’s knowl- 
edge ; and section 6, of the act of July 13, reaches no vessels 
owned by rebels and found in rebel ports; and a privateer 
could not be condemned without proof that the owners knew 
she was used in aid of the insurrection, and consented to the 
use. Yet the statute of August 6, chap. 63, confirms all 
the orders and proclamations of the President, including a 
blockade ‘* under the law of nations,” and was passed after 
many captures, as enemy’s property, had been made, which 
the prior acts would not have warranted. The acts of 13th 
July, and 6th August, chap. 60, must be considered as 
avoiding all question of belligerent powers, and the time and 
mode of their use, and as providing additional civil and muni- 
cipal forfeitures, to follow certain acts of the President, in 
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any cases, now or hereafter. Any other construction would 
prevent the President from exercising any rights of capture, 
not provided for in those acts, whatever might be the state ot 
a civil war, now or hereafter, and whatever the exigency. 
And the act of August 6, chap. 63, must be treated as ad- 
mitting the rightful exercise of the war power of blockade 
and capture in the present insurrection. Among all the con- 
demnations of prizes that have been made, not one has been 
placed on the ground of the acts of July 13, or Aug. 6, ch. 60. 

Sidney Bartlett, Esq., and Edward Bangs, Esq., for the 
claimants. The fundamental question that must rule this 
case is : — 

Under our frame of government, when an armed rebellion 
exists, which, wrongfully availing itself of State or municipal 
organizations and professing to act in their name, holds forci- 
ble possession of the territory of such State, or municipality, 
and when the government is attempting to suppress such re- 
bellion by arms, — 

Do these facts, ipso fucto, and without further legislation 
by congress, produce a state of war of such character that 
all persons, by retaining their residence within the limits ot 
such State or municipality, become public enemies, and their 
property found at sea, or wherever found and however inno- 
cently employed, becomes subject to confiscation by the 
United States? And it is submitted, — 

I. That, regarded as a question of public law as held and 
applied to monarchical or other forms of governments with 
no written constitution like ovr own, there is no authority for 
the position that consequences of the character above set 
forth, ipso facto, in the absence of any decree, edict, or act of 
legislation, result from war against an armed insurrection 
occupying portions or districts of an empire or kingdom. 
Upon this point the doctrine, as stated by Mr. Justice 
Nelson, is as follows: ‘*On the breaking out of a war be- 
tween two nations, the citizens, or subjects of the respective 
belligerents, are deemed by the law of nations to be the 
enemies of each other. The same is true, in a qualified 
sense, in the case of a civil war arising out of an insurrection 
or rebellion against the mother government. In the latter 
case, the citizens or subjects residing within the insurrection- 
ary district, not implicated in the rebellion, but adhering to 
their allegiance, are not enemies, nor to be regarded as such. 
This distinction was constantly observed by the English gov- 
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ernment in the disturbances in Scotland under the Pretender 
and his son, in the years 1715 and 1745. It modifies the 
law, as it respects the condition of the citizens, or subjects, 
residing within the limits of the revolted district, who remain 
loyal to the government.” 

Nor does the question of the magnitude of the rebellion 
affect the principle, since it can hardly be left to judicial 
tribunals to find whether that magnitude is sufficient to bring 
the principle into existence. 

ll. That, even if such results could be deemed to flow 
from the principles of public law held and applied under 
other forms of governments, yet under our constitution the 
question is purely a political one, in which the judgment of 
the legal tribunal must follow and rest wholly upon the acts 
and declarations of the executive based upon some act of 
congress, or upon the direct legislation of congress itself. 
Those acts and that conduct may create a state of war at- 
tended by all the consequences of open public war with 
foreign enemies, or those consequences may be distinctly 
modified and changed in their application to war of this 
character, as may be determined by considerations of policy. 

III. That the mere exercise by the executive of the powers 
confided to him by the constitution and laws to suppress 
insurrection, —such as calling out the militia, restraining 
access to and from ports or places held by rebels, —do not, 
in the absence of special legislative provisions on the subject, 
create the general status of war followed by the same conse- 
quences as war with foreign enemies. 

IV. That the acts of congress following and connected 
with, but not professing to repeal or modify, the acts and 
proclamations of the President, are to be construed together 
as declaratory of the original relations and liabilities of 
persons and property to the government, flowing from the 
condition of public affairs to which they relate, and that these 
acts and proclamations show conclusively that no such state 
of public war exists, or has ever existed, as authorizes the 
confiscation of property found at sea, or elsewhere, merely 
because it belongs to citizens resident in a portion of the 
United States held by parties engaged in an armed insurrec- 
tion. On the contrary, the acts of congress throughout show 
that no such result flows from this rebellion. Among other 
acts that of July 13, 1861, declares that forfeiture shall 
attach to a ship or vessel found at sea or in port from and 
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after fifteen days from the issuing of the President’s procla- 
mation. 

Another (July 31, 1861,) provides for arming loyal citi- 
zens resident in the rebellious States : citizens whose property 
if found at sea, upon the theory of this libel, is to be the 
subject of forfeiture. 

V. If the rule of public law could be held to warrant 
forfeiture without any legislation, yet the acts of congress in 
this case must be deemed to have repealed that rule. 

Spracue J.— This vessel, with a cargo of coffee, of the 
value of one hundred and fifty thousand dollars, sailed from 
Ric Janeiro on the 29th day of May last, bound for Hampton 
Roads; and on the 10th day of July was captured by the 
United States ship-of-war Quaker City, and sent into this 
district for adjudication. A libel has been filed against both 
vessel and cargo, as prize, and this hearing is upon the 
preparatory evidence and the public acts of the United States 
and of the rebel States. 

Condemnation is asked on the ground of enemy’s property. 
A claim to the greater part of the cargo has been presented 
in behalf of Messrs. Phipps & Co., British subjects resident 
in Rio Janeiro, but their title is disputed by the captors. 
Four hundred bags of the coffee have been claimed by 
Edmond, Davenport & Co., of Richmond, Va., and there is 
no doubt of their exclusive ownership. 

The question arising upon this claim of Edmond, Davenport 
& Co., will be first considered ; because if their part of the 
cargo be not liable to condemnation, the inquiry as to the 
ownership of the residue will be immaterial. This claim was 
filed on the 9th of August last by agents residing in New 
York. The claimants are therein described to be Robert 
Edmond, Isaac Davenport, Junior, and James Blair, mer- 
chants, copartners, residing and doing business in Richmond 
in the State of Virginia, under the firm name of Edmond, 
Davenport & Co. ‘There is no evidence that they ever had 
any other residence or place of business. 

Is their part of this cargo liable to condemnation as enemy’s 
property? That is the question. 

In war, each belligerent may seize and confiscate all the 
property of the enemy wherever found ; and this right extends 
to the property of all persons resident in the enemy’s country. 
Property of private persons found by a nation within its own 
territory on the breaking out of hostilities, is not usually con- 
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fiscated by civilized nations, in modern times. The sovereign 
may, indeed, seize and appropriate it ; but this being contrary 
to the general usage, it is not to be presumed that the sove- 
reign wills it; and the courts, therefore, will not condemn 
such property without an express injunction to do so, which 
in this country must be by an act of congress. Brown vy. 
United States, 8 Cranch, 110. Very different is the public 
law and usages as to enemy’s property found on the ocean, 
which is by all nations seized and condemned as lawful prize. 
In many countries, there are permanent prize tribunals, 
which, on the breaking out of a war, take cognizance of 
captures on the ocean, and this by virtue of their general 
jurisdiction, and without any special authority being imparted 
for the occasion. Such are the district courts of the United 
States. The mere creation by congress of a permanent prize 
court would, it is believed, invest it with the jurisdiction and 
authority usually appertaining to such tribunals by the law 
and practice of nations. It is unnecessary, however, to dwell 
on this view, because there are several acts of congress rela- 
tive to captures on the sea. These acts do not, in terms, 
confer upon the court the power to adjudicate cases of prize, 
but they assume and recognize the existence of that power, 
and regulate its exercise. Thus, the statute of 1800, chap. 
33, makes it the duty of the commander of a vessel who shall 
capture or seize any vessel as a prize to send all the papers 
found on board to the judge of the district to which the prize 
is sent. The same statute further provides that no person in 
the navy shall take from any vessel, seized as a prize, any 
property ‘‘ before the same shall be adjudged lawful prize by 
a competent court,” but ** the whole shall be brought in, and 
judgment passed thereon.” The same statute and the acts of 
1816, chap. 56, and of 1849, chap. 103, provide for the dis- 
position of the proceeds of vessels and cargoes which shall be 
adjudged good prize. 
These statutes to some extent prescribe the mode of pro- 
cedure, but do not define the jurisdiction of prize courts nor 
rescribe the rules of decision. These are to be ascertained 
by reference to the known powers of such tribunals and the 
principles by which they are governed, in determining what 
shall be deemed lawful prize under the public law and the 
practice of nations. 
What shall be deemed enemy’s property, is a question of 
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frequent occurrence in prize courts, and on which certain 
rules and principles are well established. 

Property captured at sea and owned by persons resident in 
an enemy's country is deemed hostile and subject to con- 
demnation, without any evidence as to the individual opinions 
or predilections of the owner. If he be the subject of a 
neutral nation, or of the capturing belligerent, and has ex- 

ressed no disloyal sentiments towards his native country, 
still his residence in the enemy’s country impresses upon his 
property engaged in commerce and found upon the ocean a 
hostile character, and subjects it to condemnation. The 
Venus, 8 Cranch, 253. See also The Hoop, 1 Rob. 196, 
and the cases there collected; and also the cases cited by 
Judge Cadwallader in the Gen. Parkhill. 

But it is contended that although this property might be 
liable to confiscation if the contest were a foreign war, yet 
that it is otherwise in a rebellion or civil war. This requires 
attention. As the constitution gives congress the power to 
declare war, some have thought that without such previous 
declaration, war, in all its fulness, that is, carrying with it 
all the incidents and consequences of a war, cannot exist. 
This is a manifest error. It ignores the fact that there are 
two parties to a war, and that it may be commenced by 
either. If a foreign nation should send its fleets and armies 
to capture our vessels, ravage our coast and invade our soil, 
would not this be war,— giving to the United States, as a 
nation, the position and rights of a belligerent? 

Such hostilities would impose upon the President the duty 
of exerting all his powers as commander-in-chief of the army 
and navy, to capture or destroy the enemy ; and if, under his 
instructions, an enemy's ship should be taken and sent in for 
adjudication, the prize court must proceed to decide the ques- 
tion of prize upon the principles of public law. 

How this civil war commenced, every one knows. A 
traitorous confederation, comprising several organized States, 
after seizing by force several forts and custom-houses, at- 
tacked a fortress of the United States garrisoned with their 
soldiers, under the sanctity of their flag, and by superior 
military force compelled those soldiers to surrender, and that 
flag to be lowered. This was war, — open, flagrant, flagi- 
tious war; and it has never ceased to be waged by the same 
confederates with their utmost ability. 

Some have thought that because the rebels are traitors, 








344 Recent American Decisions. 


their hostilities cannot be deemed war, in the legal or consti- 
tutional sense of that term. But without such war there can 
be no traitors. Such is the clear language of the constitution. 
It declares that treason against the United States “ shall con- 
sist only in levying war against them ; or in adhering to their 
enemies, giving them aid and comfort.” Some have appre- 
hended that if this conflict of arms is to be deemed war, our 
enemies must have, against the government, all the immuni- 
ties of international belligerents. But this is to overlook the 
double character which these enemies sustain. They are at 
the same time belligerents and traitors, and subject to the 
liabilities of both ; while the United States sustain the double 
character of a belligerent and sovereign, and have the rights 
of both. These rights co-exist and may be exercised at 
pleasure. Thus, we may treat the crew of a rebel privateer 
merely as prisoners of war, or as pirates, or traitors; or we 
may, at the same time, give to a part of the crew the one 
character, and to the residue the other. And, after treating 
them as prisoners of war, we may exercise our sovereign 
power and deal with them as traitors. The temporary non- 
user of such rights is not a renunciation of them, but they 
may be called into practical exercise at pleasure. In modern 
times, if a rebellion has assumed such dimensions as to raise 
armies and involve great numbers, it has not been usual, 
during the contest, to exercise towards prisoners the sovereign 
right of dealing with them as traitors. They have generally 
been treated as prisoners of war until the contest is over. 
But this forbearance does not preclude their government from 
afterwards inflicting such punishment as justice and policy 
may require. 

Mr. Wheaton, in his ‘* Elements of International Law,” 
page 365, so strongly maintains belligerent rights in civil 
war, that some of his language would imply that there are 
no other rights. This, however, could not have been in- 
tended; for if sovereign rights be at an end, the war is 
merely international. Civil war, ex vi termini, imports that 
sovereign rights are not relinquished, but insisted on. The 
war is waged to maintain them. Rose v. Himeley, 4 Cranch, 
272, was a case arising out of the exercise of sovereign rights 
by France in her civ il war with St. Domingo. The court 
recognized the co-existence of belligerent and sovereign rights. 
Cherriot v. Foussatt, 3 Binney, 252, also arose out of a muni- 
cipal regulation made by France in the same civil war, and 
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the court remark that France was possessed of belligerent 
rights which might be exercised against neutral nations. 
Dobrie v. Napier, 3 Scott’s R. 225, arose out of a blockade 
of the coast of Portugal by the queen of that country, and 
the condemnation of a vessel as prize for the breach of it, 
was holden to be valid. See also The Santisima Trinidad, 
7 Wheat. 306, and United States v. Pulmer, 3 ib. 635. 

The United States have, during the present war, exercised 
both belligerent and sovereign rights. 

Examples of the former are, receiving capitulations of the 
enemy as prisoners of war, and holding and exchanging them 
as such ; and a still more prominent instance, is the blockade, 
which, before the assembling of congress, was established by 
the military authority of the commander-in-chief. 

I am satisfied that the United States, as a nation, have 
full and complete belligerent rights, which are in no degree 
impaired by the fact that their enemies owe allegiance, and 
have superadded the guilt of treason to that of unjust war. 

But it is insisted that if these rights exist, still the authority 
to exercise them by arresting and condemning enemy’s prop- 
erty must emanate from the legislature; and that there has 
been no legislation authorizing this capture. 

Congress has established permanent prize tribunals, and 
created an army and navy. ‘The constitution declares that 
the President shall be the commander-in-chief of the arm 
- and navy of the United States. He is thus clothed with all 
the power appertaining to that high office, and he is not only 
authorized, but bound to exert it when the exigency for 
which it was given shall arise. If a hostile power, either 
from without or within our territory, shall assail and capture 
our forts, and raise armies to overthrow our government, and 
invade its soil, and menace the capital of the nation, and shall 
issue commissions to public and private armed ships to depre- 
date on our commerce, the President is bound to use the 
army and navy to carry on the war effectively against such 
an enemy, both by land and by sea. And he may do so in 
the manner, and by the measures, usual in modern civilized 
warfare ; one of the most familiar of which is the capture of 
enemy’s property, public and private, on the ocean. 

In war, the commander-in-chief is not only authorized to 
make captures by sea and conquests by land; but he may 
even govern the conquered territory, until congress shall 
have seen fit to interpose by legislation. In our last war, 
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California having been subjugated, the commander-in-chief 
imposed duties, established custom-houses, and collected rev- 
enues; and this was sanctioned by the supreme court as a 
legitimate exercise of military power. Cross et al. v. Harri- 
son, 16 Howard, 164. There can be no doubt of the right 
of the President to make maritime captures and submit them 
to judicial investigation. It is one of the best established and 
least dangerous of his powers as commander-in-chief. Fur- 
ther than this, congress have legislated upon the subject, 
although it was not necessary for them to do so. 

The statute of 1807, chap. 39, provides that whenever it 
is lawful for the President to call forth the militia to suppress 
an insurrectién, he may employ the land and naval forces of 
the United States for that purpose. 

The authority to use the army and navy is thus expressly 
confirmed ; but the manner in which they are to be used, is 
not prescribed. That is left to the discretion of the President, 
guided by the usages and principles of civilized war; and 
these principles and usages undoubtedly authorize the capture 
of enemy’s property at sea. 

What is enemy’s property, is a judicial question, to be 
decided by the prize court; and unless otherwise instructed 
by their own sovereign, they must be guided by the rules 
and principles of public law. 

Property may be condemned as hostile, without proof of 
the personal sentiments of the owner being disloyal. Acts 
which tend to subserve the interests of the enemy may im- 
press a hostile character upon property, without regard to 
the political views or wishes of the owner. Residence of the 
owner in the enemy’s country, may be of such a character as 
to stamp the property conclusively as hostile. How far resi- 
dence may, in any case, be open to explanation, or the pre- 
sumption arising therefrom be repelled, I have no occasion to 
consider. When a hostile character is imputed to property 
because of the residence of the owner, the court may be com- 
pelled to decide whether the place of his residence be enemy’s 
country. 

What shall be deemed enemy’s country is sometimes a 
question of much difficulty. Some nations or tribes can 
hardly be said to have any country. Such are the nomadic 
Arabs, and such were the children of Israel during some 
part, at least, of their migration from Egypt to Palestine. 
A belligerent nation may invade a neutral province and hold 
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the control of it, and yet the possession be such as not neces- 
sarily to impress upon the inhabitants a hostile character. 
Thus in the case of the Gerasimo, 11 Moore, P. C. 101, it 
was decided that, although Russia had taken forcible pos- 
session of the Danubian Principalities, and for a time held 
dominion over them, yet, that a ship of a resident of Walla- 
chia was not liable to capture by a British cruiser as enemy’s 
property ; the occupation of that province by Russia being 
not only forcible, against the will of the inhabitants, but 
avowedly temporary and for a special purpose. If Walla- 
chia, by its local government, the Hospodar and Divan, had 
voluntarily joined with Russia and made common cause in 
the war against England, the inhabitants would, unquestion- 
ably, have been enemies, and their property on the ocean 
lawful prize. 

In cases which may come within the definition of civil war, 
there may be only an assemblage of individuals, in military 
array, without political organization or territorial limit; or, 
armed bands may make hostile incursions into a loyal State, 
or hold divided, contested, or precarious possession of por- 
tions of it, as now in Missouri and Kentucky. In such cases, 
local residence may not create any presumption of hostility. 
Far otherwise is it in Virginia. On the 17th day of April, 
1861, being immediately after the rebel confederates had at- 
tacked and captured Fort Sumter, a convention of delegates, 
by solemn ordinance, undertook -to place all the inhabitants 
of that State in an attitude of rebellion, and to join in the 
war which had been previously begun against the United 
States. The act of rebellion was to take immediate effect, 
and an alliance making common cause with the confederate 
enemy, was immediately formed, and hostilities actively waged 
by armies raised within, and invited from without the State. 
All this was, indeed, subject to be disaftirmed by a vote of 
the whole.people of the State, to be taken on the 23d day of 
May ; but no part of it has been disaftirmed. On the con- 
trary, the popular vote on that day, apparently by a large 
majority, ratified the proceedings of the convention, the alli- 
ance, and the war. The western counties of the State nobly 
vindicated their honor and their fidelity, by refusing submis- 
sion to rebel mandates, and adhering to the Union. They 
did not, indeed, change their domicils, but they removed the 
power of rebel Virginia from the place of their domicils. The 
Virginia rebellion was not the act of indiyiduals asserting that 
44 
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moral right of revolution which belongs to all subjects, but it 
was the assertion of a pretended State right. It was founded 
solely on the deadly doctrine of secession, which claims that 
the State, as an organized political body, may sever itself 
from the Union. In attempting this, and carrying on the 
war, it acted by majorities claiming implicit obedience from 
the minority. The exterior boundaries of the State and its 
internal division by counties have been clearly defined, and 
the city of Richmond, where these claimants reside, is within 
the territory over which, by known limits, this political body 
has, for nine months past, held absolute dominion. 

Such residence subjects both property and person to the 
absolute control of the enemy, and augments his resources 
and his strength. And I see no sufficient reason why it is 
not to be deemed a continued residence in an enemy’s country, 
which subjects property captured on the ocean to condemna- 
tion as lawful prize. In this case, it does not appear that 
the claimants ever had a domicile in any other place than 
Richmond ; nor is there any evidence going to explain their 
continuance there, or to repel the presumption of hostility 
arising therefrom. 

It is not necessary, therefore, to decide whether such 
evidence could be admitted, or what would be its effect. In 
questions so novel, 1 do not think fit to go farther than the 
case before me requires. 

But it is objected that the-question, what persons or coun- 
try are to be deemed hostile, is not a judicial one ; or rather, 
that the courts cannot consider any person or country to be 
hostile, unless the legislature has previously designated them 
as such. This is directly met by the case of the Gerasimo, 
11, Moore P. C. 101, above cited, in which the sole question 
was whether the province of Wallachia was enemy’s country, 
so as to subject the property of a resident therein to capture 
as prize. This question the high court of admiralty decided 
in the affirmative, and the privy council in the negative. 
Both decisions were founded exclusively upon the character 
of the Russian Occupation, as exhibited by the evidence, the 
court having no aid or instruction by any act either of the 
queen or the parliament. The cause was most elaborately 
discussed, both by the bar and the bench, and yet not a doubt 
was suggested of the question being strictly judicial. 

This objection, that it does not belong to the court to decide 
who shall be deemed enemies, or rather, that the court can 
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decide only one way, and that against the captors, unless 
congress has previously declared who shall be considered 
enemies, really carries us back to the questions whether there 
can be war without a declaration by congress, and whether, 
in civil war, the parent country has full belligerent rights. 
Those questions have already been considered; and it is 
believed that such rights exist, and, among them, undoubt- 
edly is that of making maritime captures of enemy’s property. 
And when property is brought in for adjudication, the court 
must decide whether it be hostile or not; and in doing so, it 
must, in the absence of legislative instruction, be guided by 
general principles and usage, under which one criterion of 
enemy's property is the residence of the owner. This is a 
known and well established rule of decision which the court 
cannot disregard. It is not necessary, however, to determine 
how the court would deal with these questions in the absence 
of any action by other departments of the government, 
because there has been such action. 

In addition to other important acts, the President, by 
proclamation of the twenty-seventh of April, established a 
blockade of the ports of Virginia. This was the exercise of 
a great belligerent right, and could have been done under 
no other. He could not prohibit or restrict the commerce of 
any State by a mere municipal regulation. The block- 
ade was avowedly established as a belligerent act under the 
law of nations; and it was accordingly announced that it 
would be rendered effective by an adequate naval force ; and 
in all proceedings in relation to it by our own country and 
other nations, it has been regarded as a belligerent act. 
Under it there have been divers captures by our navy and 
condemnations by our courts. Now such a blockade could 
not be valid unless it be of enemy’s country. 

Some have thought that it was to be deemed enemy’s 
country, because of the proclamation of the President. It 
seems to me rather that the proclamation and the blockade 
are to be upheld as legal and valid because the territory is 
that of an enemy. But whichever view is adopted, the 
result is the same, namely, that the court must regard the 
country as hostile. 

Richmond, where these claimants reside, is one of the places 
that was thus blockaded. This is not all. The proclamation 
of a blockade of Virginia, as hostile territory, and the orders of 
the President to the navy, under which captures like the 
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present have been made, have been expressly confirmed by 
congress. 

The statute of 6th August last, chap. 63, declares that 
such acts and orders shall have the same efficacy as if they 
had been previously authorized by legislative enactments. 

Without going into a discussion of the effect of that con- 
firmation, it is evident that it must have the force of an 
instruction to prize tribunals to regard those proceedings of 
the President as legal and valid. 

Tt has been urged that in a civil war it may sometimes be 
very impolitic to confiscate the property of persons resident 
in the rebel country ; and that the expediency of doing so is 
a political question to be determined by the legislature. 

We are now dealing only with maritime captures. It is 
true that policy may sometimes require that the property of 
such residents should be exempted from arrest ; and it is quite 
as certain that sometimes it ought not to be exempted. There 
should therefore be somewhere lodged a discretionary power 
to capture this property or not, as varying circumstances and 
exigencies may require. 

This power is now vested in the President. He controls 
the navy, and directs what captures shall be made. He may 
instruct inferior officers that particular vessels, or those belong- 
ing to certain persons, or engaged in a particular trade, are 
not to be arrested. 

What captures shall be made, like many other questions of 
policy in conducting the war, may beneficially be left to the 
discretion of the commander-in-chief. 

The statute of 1861, chap. 28, has been referred to as 
assuming that there are loyal citizens in the rebel states who 
are to be aided and protected, and it is urged that their 
property should not be subject to confiscation. That act 
places two millions of dollars in the hands of the President, 
to be used at his discretion in arming, organizing, and sus- 
taining loyal citizens in rebel districts. This act undoubtedly 
contemplates that there may be such loyal citizens, and that 
it may be expedient so to aid and strengthen them: and it 
makes an appropriation for that purpose. But it is wisely 
left to the unrestricted judgment of the President to determine 
who are such loyal citizens, if any, and to what extent they 
shall be treated as such. 

It adds to the means of the Presidefit, but in no degree 
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detracts from his previous authority to treat persons or prop- 
erty as he shall deem best. 

It has been contended that the proviso in the 24th section of 
the crimes act of 1790, chapter ix., should prevent condem- 
nation of this cargo as prize. ‘That act describes certain 
offences and prescribes their punishment ; and among them is 
the crime of treason. 

The proviso declares that no conviction shall work cor- 
ruption of blood or forfeiture of estate. This shows that the 
law-givers thought that death was a sufficient penalty, with- 
out confiscation following as a legal consequence of conviction. 

There is an analogous provision in the constitution (art. 
3, sec. 3,) and, as it has embarrassed some minds, it de- 
serves attention. 

In the first place, the objection assumes that there can be 
no condemnation unless the claimants are traitors This is an 
error. As already stated, property may be treated as hostile, 
although the owner has not been guilty of treason. He may 
be an alien, owing no allegiance ; or a citizen, whose opinions 
or wishes are not proved to be hostile, and yet he may be so 
situated, and his property be so used, as to subject it to cap- 
ture as prize. 

A striking case is to be found in The Venus, 8 Cranch, 253. 
In that case a citizen of the United States, residing at Liver- 
pool, shipped property for New York on the 4th of July, 
1812, having no knowledge of the war, which had been 
previously declared by the United States. This property 
was captured by an American privateer, and held by the 
supreme court to be lawful prize. The court, in delivering 
their opinion, say that although the claimant, being a citizen 
of the United States, ‘‘ cannot be considered an enemy in the 
strict sense of the word, yet he is deemed such, with reference 
to the seizure of so much of his property concerned in the 
trade of the enemy as is connected with his residence. It is 
found adhering to the enemy. He is himself adhering to the 
enemy, although not criminally so.” 

(See also the cases collected by Sir William Scott, in the 
Hoop, 1 Rob. 196.) 

In the case now before me it is not proved or contended by 
either party that these claimants have been guilty of the crime 
of treason; and surely the claimants cannot set it up, in 
argument, asadefence. In the second place, the owner may, 
by certain acts, have subjected his property to be treated as 
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enemy’s, and by other distinct acts, committed the crime of 
treason ; and confiscation may be inflicted for the former, and 
the penalty of death for the latter. Just as the same person 
may be guilty of larceny, and subsequently of murder, and 
be fined for the first, and afterwards convicted of the capital 
offence. 

Third, suppose there should be but one act, which is such 
a use of property as subjects it to confiscation, and, at the 
same time, constitutes an overt act of treason; and suppose, 
further, that the government cannot proceed for both penal- 
ties, yet they may elect. They are not bound to prosecute 
for the crime; and if they enforce the forfeiture, the most 
that can be contended is, that they are thereby precluded 
from subsequently having a conviction for the treason. 

The acts passed by congress last summer have been referred 
to as expressing the views of the legislature upon the subject 
of confiscations in the present war. As they do not reach 
cases like the present, it is contended that it was the intention 
of the legislature that such property should not be con- 
demned. It is obvious that, in their general purpose and 
effect, they were intended to make the prosecution of the 
more efficient, to give additional means and power to the 
President, but in no degree to curtail the authority which he 
previously possessed. They embrace some cases in which 
confiscation would not follow from the general law, and ren- 
der others more definite and certain, and provide new modes 
of procedure. The belligerent right of capture at sea pre- 
viously existed, and congress has left it unimpaired. 

Further still. This right of maritime capture was not only 
well known, but had actually and notoriously been exercised. 

The last session of congress closed on the 6th day of 
August. Prior to that time, divers captures had been made 
of vessels and cargoes belonging to inhabitants of insurgent 
districts. In particular, the Gen. Parkhill was captured on 
the twelfth day of May, and sent to Philadelphia, and there 
condemned as enemy’s property at the June term of the 
district court. The Pioneer, Crenshaw, N. Carolina, and 
Hallis Jackson, were sent into the port of New York in the 
course of May and June, and the vessels or their cargoes 
have since been condemned as enemy’s property. In this very 
ease of the Amy Warwick, the capture was made on the 
10th of July, and the libel was filed’on the 18th of that 
month. All these captures were made by ships of war, and, 
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of course, under orders emanating from the President. Yet, 
so far from discountenancing these proceedings, congress, as 
we have already seen, did, by the act of the 6th of August, 
(ch. 63, sec. 3,) expressly confirm all orders respecting the 
army and navy which had been made by the President since 
the 4th of March last. 

The counsel for the claimant has relied upon a recent 
charge by Mr. Justice Nelson to the grand jury, in the second 
circuit. That learned judge did not enter into any discussion 
of prize law. The occasion did not call for it. He expressed 
the opinion, if correctly reported in the newspapers, that 
loyal citizens of rebel districts were not to be treated as 
enemies, nor their property confiscated. But he did not 
undertake to say who were to be deemed loyal citizens, what 
was to be the evidence of their fidelity, or how the presump- 
tions arising from continued residence in the enemy’s country 
are to be overcome. 

The counsel for the captors has relied upon a remark 
made by Judge Dunlop in the case of the Tropic Wind, and 
upon the learned decisions of Judge Cadwallader in the case 
of the Gen. Parkhill, and of Judge Betts in the cases of the 
Crenshaw, N. Carolina, Pioneer and Hallis Jackson. These 
cases are directly in point ; and I might well have rested my 
decision solely upon the authority of those able and distin- 
guished judges. But as it has been contended that those 
decisions are not sustained by the authorities which were cited 
in their support, I have yielded to the earnest invitation of 
the eminent counsel in this cause, to investigate the principles 
and authorities which it involves. 

Claim rejected and the property condemned. R. H. 
Dana, jr., (U. S. Attorney) for the U. S. and the captors ; 
Sidney Bartlett and Edward Bangs for the claimants. 


Supreme Judicial Court of Massachusetts. 


Greorce W. Kerrn v. Tue Innapitrants or Easton. 


A daguerreotype saloon, a portion of which was within the limits of a 
highway (which was laid out four rods wide), and about fifteen feet from the 
travelled part of said highway, upon which the plaintiff was going with 
his horse and wagon, does not constitute a defect in such highway, so as 
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to make the town liable for damages to a person for injuries done to 
himself and carriage, by his horse taking fright, either at the saloon or 
some pieces of canvass attached to it. 

The proper attributes of a highway discussed. 


This was an action of tort against the defendants for 
damages caused by an alleged obstruction of a highway in 
Easton. The obstruction was a daguerreotype saloon, which 
was placed upon a grass plat in a triangular area on ‘* Grist 
Mill Green,” so called, in said town. The nearest part of 
the saloon to the travelled track of the road was about five 
feet and eight inches, and three-fourths of the saloon were in 
the limits of the highway, (which highway was laid out four 
rods wide,) and about fifteen feet from the track, upon 
which the plaintiff was going with his horse and wagon to 
mill, when his horse took fright, either at the saloon or some 
pieces of canvass attached to it, the plaintiff was thrown out 
of his wagon with great violence, and himself and carriage 
injured. It was not claimed by the plaintiff that there was 
any defect by reason of a want of railing, and the evidence 
showed that, except in regard to the saloon and the con- 
dition and position thereof, the way was sufficiently smooth 
and level to enable the plaintiff to travel with safety by his 
using due care, and it was not pretended that the plaintiff's 
team came in collision with the vehicle or saloon. 

At the trial, the defendants asked the court to instruct the 
jury, among other things, that the said saloon was not a defect, 
or want of repair, for which the defendants were liable ; that 
the facts proved did not disclose such a defect or want of 
repair of the highway as to make the town liable under the 
statute,' even if it did cause the fright to the plaintiff’s horse, 
and cause the horse, with the carriage, to run against some 
object or embankment, which, of itself, was no defect or 


1 The statute provisions are (G, S. ch. 44, § 1): “ Highways &c. shall be 
kept in repair at the expense of the town * * * so that the same may be 
safe and convenient for travellers with their horses, teams, and iages, at 
all seasons of the year.” § 22: “If a person receives or suffers bodily 
injury or damage in his property through a defect or want of repair, or of 
sufficient railing in and upon a highway, townway, causeway, or bridge, he 
may recover of the town, * * * by law obliged to repair the same, the 
amount of damage sustained thereby, if such town had reasonable notice 
of the defect, want of repair, or of sufficient railing, or if the same had ex- 
isted for the space of twenty-four hours previoys to the occurrence of the 


injury or damage. 
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The presiding judge 


want of repair, of a public highway. 




































r declined so to instruct the jury, who returned a verdict for 
the plaintiff, and assessed damages in the sum of twenty-one 
hundred dollars. The defendants excepted. 

r : E. H. Bennett, and Carpenter, and White, for the plaintiff. 

n Ellis Ames, and H. J. Fuller, for detendants. 

h CuapmMan J.— This case presents a new question of 

t great importance. In the cases thus far reported, the de- 

f fects in highways for which towns have been held liable, are 

e all included in four classes. These are, want of railings ; 


n obstructions to the travelled path. by stones or rocks, wood 
r or timber, posts, snow or ice; holes or excavations in the 
n path; and defective bridges or causeways, that would not 
) support the traveller. In Drake v. Lowell, 13 Mete. 292, 
2 an awning of wood and timber, and supported by posts 
t standing in the highway, which had been broken by a heavy 
2 body of snow and ice lying upon it, and which extended 
; across the sidewalk a few feet above the heads of travellers, 
; and fell upon the plaintiff and crushed him down upon the 


. walk, was held to be a defect in the highway. But in Hizon 
v. Lowell, 13 Gray, 59, this case is said to have reached the 
; limit of the liability of towns for defective ways; and in the 
latter case, the town was held not to be liable for an injury 
caused to a traveller by the fall of an overhanging mass of 
ice from the roof of a building, although it overhung the 


highway for more than twenty-four hours, and for the space 
of eighteen inches or two feet. So rocks and stones within 
P the limits of the highway, but not obstructing the travelled 
path, are not defects for which a town is liable. Howard v. 
North Bridgewater, 16 Pick. 189 ; Smith vy. Wendell, 7 Cush. 
498. So where a locomotive engine injured a traveller by 
crossing the highway on a railroad illegally existing there. 
Vinal vy. Dorchester, 7 Gray, 421. 

In no case has it been held that an object existing within 
the limits of a highway, but leaving the travelled path unob- 
structed, so that the traveller is safe from all collision with it, 
is a defect in the way, merely because it exposes the travel- 
ler’s horse to become frightened by the sight of it, either at 
rest, or in motion, or by sounds or smells that may issue 
from it. In this case, the plaintiff contends that a daguerre- 
otype saloon, standing partly within the limits of the high- 
way, but without the limits of the travelled path, and several 
feet distant from it, is a defect, because it was so situated 
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that the plaintiff's horse became frightened, either by seemg 
it at rest, or by seeing the fluttering motion caused by the 
wind, as it blew upon some pieces of loose canvass upon the 
covering. There was no collision with it, and no danger of 
collision. 

In Hixon v. Lowell, ubi supra, it is stated, as a general 
proposition, that ‘* a town, if it has done its duty in making 
the way safe and convenient, in all the proper attributes of a 
way, is not obliged to insure the safety of those who use it.” 
It becomes necessary in this case to draw the line between 
what are and what are not the proper attributes of a way; 
so that it may be seen whether a cause of fright, such as 
existed in this case, is a defect in one of these attributes. 
The distinction is of very great practical importance ; for it 
is to be considered that surveyors have power and are bound 
to remove, without delay, all defects in highways ; and towns 
are liable, though the defects have not existed twenty-four 
hours, if the proper officers happen to be present, and have 
knowledge of their existence. ‘The doctrine contended for by 
the plaintiff would make their powers and duties very exten- 
sive; much more so than is generally supposed. 

In Hixon v: Lowell, instances are stated of things that 
might obstruct a traveller, but which would not be detects in 
any of the attributes of a way. They are quite pertinent to 
this case. The court decide that freedom from ice and snow 
on roofs overhead is not one of these attributes, and therefore 
that the town is not bound to remove the ice or snow from 
the roof. By way of illustration, the court state several 
other things, which, though they may obstruct a traveller, are 
outside the limit of the proper attributes of a way. ‘He 
might be annoyed by the action of the elements, by a hail 
storm, by a drenching rain, by piercing sleet, by a cutting 
and icy wind, against which, however long continued, the 
town would be under no obligation to furnish him protection. 
He might be obstructed by a concourse of people, by a 
crowd of carriages; his horses might be frightened by the 
discharge of guns, the explosion of fireworks, by military 
music, by the presence of wild animals; his health might be 
endangered by pestilential vapors, or by the contagion of 
disease ; and these sources of discomfort and danger might be 
found within the limits of the highway, and continue for 
more than twenty-four hours ; and yet that highway not be, 
in any legal sense, defective or out of repair. It is obvious 
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that there may be nuisances upon travelled ways, for which 
there is no remedy against the town, which is bound by law 
to construct or maintain them. 

‘* If the owner of a distillery, for example, or a manufactory, 
adjoining the street of a city, should discharge continually 
from a pipe or orifice opening toward the street, a quantity 
of steam or hot water, to the nuisance and injury of passers 
by, they must certainly seek redress in some other mode, 
than by an action for a defective way. If the walls of a 
house adjoining a street in a city were erected in so insecure 
a manner as to be liable to fall upon persons passing by, or 
if the eaves-trough or water conductor was so arranged as to 
throw a stream from the roof upon the sidewalk, there being 
in either case no structure erected within or above the trav- 
elled way, it would not constitute a defect in the way.” 

The discussion of the present case suggested many other 
illustrations. Cattle or horses running at large might frighten 
the traveller’s horse ; the sight of flags displayed, or a window 
curtain fluttering in the wind over a street, through a raised 
window, the goods displayed in front of shops, and the 
numberless operations of business and amusement constantly 
carried on in cities and villages, within the limits of the high- 
way, the gatherings at agricultural fairs, military trainings, 
and other public occasions, may any or all of them tend to 
frighten many passing horses; yet it would be a novel doc- 
trine to hold that highway surveyors may interfere in such 
cases, under their authority to repair highways, or that the 
attributes of a way include them because they may frighten 
horses. 

And we think that the daguerreotype saloon described in 
the report, though it may have been a nuisance, for which 
the proprietor might be liable to an action or indictment, yet, 
since it did not obstruct the travelled path in any other way 
than by the fact that it was in sight of the plaintiff’s horse, 
did not constitute a defect, as to any of the proper attributes 
of the way. 

Exceptions sustained. 


CaLeB STOWELL v. GEORGE C. RICHARDSON. 

A promissory note is not provable in insolvency, against the estate of an 
endorser, before its maturity. 

Appeal from a decree of the judge of probate and insol- 

vency for the county of Suffolk, disallowing a claim presented 
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for proof against the estate of William W. Tobey, of the 
firm of Tobey, Sampson & Co., insolvent debtors. The 
claim consisted of a promissory note of $5,000, dated June 1, 
1859, signed by Charles E. Minot, who was also a member 
of the same firm, payable in three years from date to the 
order of Tobey, and by him endorsed; and the presentment 
for proof was long prior to its maturity. The note was 
proved and allowed against the estate of the maker. On 
these facts Ames J. directed the j jury, in the superior court, to 
return a verdict for the defendant, which was done, and 
reported the case for the determination of this court. 

A. H. Fiske, for the plaintiff. 

H. C. Hutchins, for the defendant. 

Bicetow C. J.— This case presents a question of great 
practical importance, arising on the interpretation of that 
section of the statute relating to proceedings in insolvency, 
which regulates the proof of debts. Gen. Stats. chap. 118, 
sect. 25. The general rule established by the statute is, that 
a debt, in order to be provable against the estate of an insol- 
vent debtor, must be absolutely due at the time of the first 
publication of the notice of issuing a warrant against his 
estate. ‘To this rule there are several specified exceptions, 
among which is the one on which the present question arises. 
It is expressed in these words: * If the debtor is liable for 
any debt in consequence of having made or endorsed a bill of 
exchange or promissory note before said first publication,” 

* **such debt may be proved and allowed as if 
it had been due and payable by the debtor before the first 
publication.” It is obvious that this language, so far as it 
relates to the liability of the debtor as an endorser, is open 
to two interpretations. In a certain sense a person may be 
said to be liable for a debt as endorser of a note or bill of 
exchange as soon as he has placed his name upon it, and put 
it into circulation, but it is a qualified and contingent liability, 
which does not become absolute and certain until the maturity 
of the contract, and the failure of the party primarily liable on 
it to pay on due demand and notice. If this was the liability 
contemplated by the statute, then it is clear that a note 
endorsed by an insolvent debtor may be proved against his 
estate before its maturity, and before the contingency has 
arisen on which he becomes absolutely bound for its payment. 
On the other hand, the words of the statute are open to the 
construction that the insolvent debtor is not liable for a debt 
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on a note endorsed by him, until the maker, who is primarily 
liable, has failed to perform his promise, and the right of the 
holder to charge the endorser has become fixed and absolute 
by due presentment and notice. The real question in this case 
is, which of these two interpretations of the words of the 
statute is most just and reasonable, and best carries out the 
intent of the legislature? Upon careful consideration, we 
are constrained to adopt the latter. 

The first and most obvious consideration which leads to 
this conclusion is, that in a strict and legal sense, a person 
cannot be said to be ‘liable for a debt,” when it is wholly 
uncertain whether the contingency will arise, until the hap- 
pening of which he cannot be chargeable with the debt either 
in his person or estate. Until the note falls due the 
liability for the debt is contingent. When the note arrives at 
maturity, it may be paid by the promisor, or the holder may 
omit to take the steps necessary to fulfil the conditions on 
which his right to charge the endorser with the debt depends. 
In either case no debt would be fixed on the endorser. The 
relation of debtor and creditor, in the proper sense of those 
words, would never subsist between him and the holder of 
the note. His responsibility for the debt does not commence 
until the conditions precedent to his liability therefor have 
been fulfilled by the dishonor of the note, and due notice to 
him. The legal difference between a liability as endorser 
and a liability as a debtor, is clear and well defined. The 
former is conditional and contingent; the latter is fixed and 
absolute. This distinction, we think, is intended to be marked 
and preserved by the words of the statute. It does not pro- 
vide that a note may be proved before its maturity against 
the estate of a person solely in consequence of his having 
endorsed it, but limits the right of proof to cases where, in 
consequence of a contract of endorsement, a party has become 
liable for the debt. 

There is another consideration, of greater weight in the 
interpretation of the statute, which leads to the same result. 
We cannot think that the legislature intended by this provision 
to change the nature of the contract into which the insolvent 
debtor entered, by converting his liability from an uncertain 
and contingent obligation to pay a debt into a fixed and 
absolute one, and to make his estate primarily liable on a 
contract, which he was bound to perform only in the event 
that another party failed to fulfil his promise. Such is the 
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necessary consequence which must follow, if it be held 
that a note may be proved against the estate of an endorser 
before its maturity. In such case no demand could be made 
on the promisor before the right to prove the note accrues to 
the holder. The right of immediate proof becomes absolute 
by the insolvency of the endorser, and the right to receive 
dividends from his estate would follow, although the maker of 
the note might then be solvent, and remain so until the note 
fell due. The effect of such a construction of the statute 
would render it equivalent to an enactment that the com- 
mencement of proceedings in insolvency should operate to 
abrogate the rule requiring demand and notice as to all notes 
on which the insolvent was liable as endorser, which might be 
offered for proof before their maturity, and to cause them 
to be regarded as dishonored notes, for the purpose of allowing 
proof thereof, and receiving dividends thereon. Such a rule 
might be more reasonable, if it were applicable only to cases 
where the maker of the note was also insolvent, because a de- 
mand on him for payment might in such cases be deemed useless. 
But the words of the statute will not allow of such an inter- 
pretation. They are so broad and comprehensive that it must 
be held that if any notes are provable on which an insolvent 
debtor is liable as endorser, before their maturity, none can 
be excluded. All are alike provable, without regard to the 
solvency of the maker, or his eventual ability to pay them at 
maturity. If it had been the intention of the framers of the 
statute to establish a rule for the proof of this class of liabil- 
ities by which the proceedings in insolvency would be made to 
work a change in the nature of the contract of endorsement, 
we think it would have been expressed in clear and unambigu- 
ous language. We certainly cannot infer such an intention by 
implication, when the words of the statute are open to a fair 
and reasonable interpretation, which leads to a different result. 
Nor can we overlook the consideration that the provision 
for the proof of debts seems to have been studiously framed 
with a view to exclude all contingent debts and liabilities. 
Even a guaranty of a debt, which in its nature approaches very 
near to the contract of endorsement, is not provable against 
the estate of an insolvent. Allen vy. Cartwright, 15 Gray, 
So far as any provision is made for the proof of debts, 

(other than notes endorsed by the insolvent debtor,) which 
are not absolutely due at the time of the commencement of 
proceedings in insolvency, as where money is due on policies 
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of insurance, and on bottomry, and respondentia bonds, it is 
confined to cases where -the loss occurs, or the contingency 
happens before the making of the first dividend, so that when 
offered for proof, they must have then become debts absolutely 
due. The question then arises, what is the true interpretation 
of this clause of the statute? It certainly was designed to 
create an exception to the general rule, which requires that 
debts to be provable should be absolutely due at the time of 
the commencement of insolvent proceedings, in favor of the 
holders of notes endorsed by the debtor, which had not then 
matured. Otherwise the language of the statute would be 
without meaning. The extent of this exception is best defined 
by the words of the statute. The debtor, when the claim is 
offered for proof, must be liable for the debt. It is not 
necessary, as in case of the proof of other contingent claims 
which are allowed by statute, that the liability should become 
fixed and absolute before the making of the first dividend. 
No such limitation is prescribed as to the proof of notes on 
which the debtor is an endorser. As to them a more liberal 
rule is established. It is sufficient if the liability of the 
endorser has become fixed and absolute, when the note is 
offered for proof. It may then be proved in like manner ‘‘as 
if it had been due and payable by the debtor before the first 
publication.” This interpretation gives full operation to the 
words of the statute, without changing the nature or obliga- 
tion of the contract, or allowing the proof of claims which 
are contingent, and which may never become debts for which 
the estate of the debtor is legally chargeable. Such we think 
was the intent of the framers of the statute. They did not 
intend to exclude the proof of that large class of notes on 
which merchants, traders and others, engaged in the active 
pursuits of business, would be most likely to be liable as 
endorsers, and which would usually fall due within a few 
months after the commencement of proceedings in insolvency, 
nor to deprive debtors of the benefit of a discharge from a 
large number and amount of the claims for which they might 
be held responsible. On the other hand, it was the intention 
to prevent the proof of contingent claims falling due at 
remote periods, which, if admitted, would tend to protract the 
final settlement of insolvent estates by rendering it necessary 
to keep them open for the purpose of obtaining reimburse- 
ment from those who were primarily liable on notes which were 


endorsed by the debtor. Certainly, as a practical system, 
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the statute thus construed would operate beneficially both on 
debtors and creditors. That it would be competent for a 
judge of insolvency, in the exercise of a sound discretion, to 
postpone a final dividend in order to admit proof of notes 
endorsed by an insolvent debtor after they shall have matured, 
we cannot doubt. But the holder of such notes cannot claim 
a postponement as a matter of right, nor insist on proof of 
them before the insolvent has become absolutely liable thereon. 
Judgment on the verdict. 


Exuiza INGALLS AND ANOTHER, PETITIONERS. 


Appointment of new trustees after the death in Massachusetts of a trustee 
named in a will proved in New York, the trust property consisting of notes 
secured by mortgages of real estate in Missouri and Illinois, and the imme- 
diate cestuis que trust residing in Massachusetts. 


This was a petition by two married women, residing, one in 
Middlesex county, and the other in Norfolk county, represent- 
ing that one Curtis Holmes, of the city of New York, by 
his last will, proved and recorded in New York, gave to one 
Nathaniel Wright certain sums of money in trust, to wit: 
to pay the income of $4,300 to the said Ingalls during her 
life, and at her death the principal to her children; to pay 
the income of another $3,000 for the benefit of the testator’s 
sister, and her daughter, and the survivor of them, and at 
the death of the survivor to divide the principal between the 
surviving children of the said Wright, of the said Ingalls, 
and of the other petitioner, Mrs. Baker, and to pay the in- 
come of one half of the residue of his estate to the said Mrs. 
Baker during her life, and at her death the principal to her 
surviving children. Also, that the said Nathaniel Wright 
assumed the trust, invested the trust property in notes se- 
cured by mortgages of real estate in St. Louis, in the State 
of Missouri, and in Bloomington, in the State of Illinois, and 
afterwards died at Roxbury, in the county of Norfolk and 
State of Massachusetts, where he was then residing, on the 
19th of August, 1860. The sister of the testator had pre- 
viously deceased, and her daughter was and had for some 
time been an inmate of a hospital for the insane in Taunton, 
in the county of Bristol. 

The petitioners further represented that no adequate pro- 
vision was made in the said will for supplying the vacancy in 
the office of the trustee; and that it would be much less in- 
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convenient, and more agreeable to the feelings of the petition- 
ers, to have a separate trustee for each beneficiary than to 
have the same trustee for the whole; and prayed that the 
court, after due notice, would appoint new trustees for the 
respective petitioners, and would appoint the guardian of the 
insane beneficiary trustee for her. 

Wru1am Rogers argued for the petitioners, ex parte, as 
follows: The trust property consists of notes, whjch are 
personal property. These notes are secured by mortgages 
of real estate in Missouri and Illinois. One of the cestuis que 
trust resides in Norfolk county, Mass., one in Middlesex 
county, Mass., and one is in the insane hospital at Taunton, 
Bristol county, Mass. ‘The late trustee has lately deceased 
in Massachusetts, where he was then residing. No adminis- 
trator has been appointed. The property, being personal, 
has no locality. There is no owner in existence, except the 
equitable owners, the cestuis que trust, who all reside in Mas- 
sachusetts. The notes are now in Massachusetts. So far as 
the case has any locality, it has it only in Massachusetts. 
The mere fact that the will was proved in New York cannot 
affect the jurisdiction of the present question. There is no 
person or thing in New York on which the jurisdiction of the 
New York courts can operate. 

The statutes of this State are broad enough to cover the 
ease. (Gen. Stat. ch. 100, sect. 9.) ‘*When a trustee 
under a written instrument, declines, resigns, dies, or is re- 
moved,” &c. The statute does not say ‘‘ under a will proved 
in this State,” or ‘* under a deed executed in this State,” but 
‘¢under a written instrument,” no matter where the written 
instrument was made, executed, or proved. There is no 
limit in the statute. Why should parties living in this State 
go to other States for equitable relief, when there is no claim- 
ant in any other State, and the property is personal ? 

An application for the appointment of a new trustee 
is an application for the exercisé of the equity powers 
of the court (see Bowditch v. Bannelos, 1 Gray, 220, and 
cases cited). It is not an application under the will, because 
the will makes no provision for the appointment of a new 
trustee. This brings it within the meaning of the statute. 
This being a proceeding in equity, the maxim applies, equitas 
agit in personam. The only persons whose interests are 
called in question reside in this State. It has been decided 
that an equity court has jurisdiction where the parties are 
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personally served with its process, although the suit respects 
lands in a foreign country. (Earl of Arglasse § Muschamp, 
1 Vernon, 135; Toller vy. Carteret, ib. 495; Cranstoun v. 
Johnston, 3 Ves. Jr. 182; Guerrant v. Fowler, 1 Henning & 
Munford, 5; Farley v. Shippen, cited in do.; Hughes v. 
Hall, 5 Munf. 431; Foster v. Vassall, 3 Atk. 589; Dunn v. 
McMillen, 1 Bibb. 409 ; Ward v. Arredendo, 1 Hopk. 213.) 
Chief Justice Marshall says: ‘‘In a case of fraud, of trust, 
or of contract, the jurisdiction of a court of chancery is sus- 
tainable wherever the person be found, although lands not 
within the jurisdiction of the court may be affected by the 
decree.” (Massie vy. Watts, 6 Cranch Sup. Ct. 148, 160.) 

By the late trustee’s acceptance of the trust, and taking 
possession of the personal property, the legal title vested in 
him. He brought it to Massachusetts, and died in Massachu- 
setts. He thus removed the property from the control of the 
New York courts. An account, in one case, was decreed of 
an intestate’s personal estate, in a court of equity, notwith- 
standing an account before taken, and a distribution decreed 
in the spiritual court. (Bissell vy. Artell, 2 Vernon, 47. 
See also cases in note to same, Ist Am. edition.) 

The court, per Hoar J., decided, 1st, that the petition 
must be signed by the petitioners in person, a signature by 
their husbands, for them, not being sufficient ; 2d, that the 
husband of either petitioner would not be a proper trustee 
for his wife; 3d, that an order of notice should issue to all 
the parties interested, including the children of the petitioners 
and of the said Wright (guardians ad litem being appointed 
for the minors), to show cause why the prayer of the petition 
should not be granted. 

On the return of the order of notice, a decree was made 
appointing a new trustee for each of the cestuis que trust, as 
prayed for. 


B. D. Maxnam v. JonatTuan Day. 


Replevin does not lie at common law for articles of dress or personal 
adornment, alleged to have been unlawfully taken, and which are actually 
worn on the person at the time when the service of the writ of replevin is 
attempted. 

The fact that a diamond-pin is placed upon a person’s bosom, not as an 
article of wearing apparel or personal ornament, byt for the sole pu of 
keeping it from the reach of legal process, does not make it the subject of 
replevin. 
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A bill in equity under Gen. Stat., chap. 113, sec. 2, for property wrong- 
fully withheld, affords an ample remedy to recover possession of property 
of such a nature. 


Action of tort against the defendant, a deputy sheriff, for 
refusing to serve a writ of replevin sued out by the plaintiff 
against one Spring, to recover possession of a diamond breast- 
pin. The only ground for refusing to serve the writ was 
the belief of the defendant that he had no right to take the 
pin from the person of Spring, and that it was not his duty 
to do so, the pin being in use as a personal ornament upon 
Spring’s shirt-bosom, over which his coat was buttoned, con- 
cealing it from sight, and Spring threatening resistance if the 
officer should attempt to take it from his person. At the 
trial in the superior court, at September Term, 1860, the 
defendant claimed that he was not liable for not serving 
the writ under such circumstances ; but Lorp J. ruled that 
the fact that the pin was thus upon the person of Spring was 
no excuse for refusing to take it from him. The jury found 
for the plaintiff, and the defendant alleged exceptions. 

F. H. Dewey and H. Williams, for the defendant. 

Replevin at common law lies for whatever is capable of 
being distrained, and nothing else. 2 Leigh’s Nist Prius, 
1323. Things in actual use, as a horse, which a man is 
riding, and wearing apparel, are privileged from distress, to 
prevent a breach of the peace, which might be occasioned by 
an attempt to distrain them. Jb. 794. A dwelling-house 
cannot be lawfully forced for the purpose of serving civil 
process, even though process is thereby delayed and defeated. 
Bac. Ab. Sheriff, N. 3; Oystead v. Shed, i3 Mass. 519; 
Isley v. Nichols, 12 Pick. 270, 277; Strickland y. Fitz- 
gerald, 7 Cush. 530. This exemption in favor of the dwell- 
ing-house is upon grounds of public policy, and there can 
be no distinction between a replevin writ and other civil 
process. 

If it is claimed that Semayne’s Case, 5 Coke, 93, is an 
authority to the contrary, the answer is that the doctrine 
which this case has been supposed to establish, is not fairly 
deducible from it. Yelverton, in his report of the same case, 
is silent upon this point. Semayne v. Gresham, Yelv. (Amer. 
Ed.) 29,2. 1. If the court resolved, as reported by Coke, 
‘* that the sheriff might break an house or castle to make re- 
plevin,” it was wholly extra-judicial, as the point was not 
raised. The decision, if made, was under Stat. West. 1, 
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chap. 17, which provides a remedy ‘if a distress is detained 
in a castle or fort.” The seizure, upon a replevin writ, of 
property attached to or worn upon the person, would be an 
unreasonable search and seizure, and so a violation of art. 14 
of the Declaration of Rights. 

George F. Hoar and Thomas Kinnicutt, for the plaintiff. 

The sheriff may serve the writ of replevin by taking the 
goods wrongfully detained from the person of the defendant, 
if necessary. Replevin proceeds on the ground that the de- 
fendant is a wrong-doer, and that the plaintiff has the present 
right to lawful restitution. 3 Bl. Com. 145; Com. Dig. 
Pleader, 3 K. I. ; Meany v. Head, 1 Mason, 319. It was 
originally instituted to test the legality of distraints, and its 
principles and rules are to be found in the law of distress. 
Can it be claimed that a distrainor may hold chattels irre- 
pleviable, if they are small enough to be carried about the 

rson? Bl. Com., whi supra; Com. Dig. Action, M. 6; 

‘o. Litt. 145, b. 

It is settled that the dwelling-house is no protection against 
serving a replevin writ. Semayne’s Case, 5 Co. 91; Bac. 
Ab. Replevin, E. 7; 3 Bl. Com. 149; Gilbert on Re- 
plevin, 78. : 

Bicetow C. J.— Replevin at common law is founded on 
the wrongful taking of personal property; and is a remedy 
by which the person from whom goods or chattels are taken 
may be restored to their possession, until the question of title 
to them can be judicially tried and determined. It has been 
said that in England this action is confined to cases of taking 
property by distress. In a certain sense, this may be true. 
In practice, it would seem that the remedy by replevin is 
seldom, if ever, resorted to there, except for the purpose of 
trying the question, whether goods are rightfully distrained ; 
and in such cases the method of prosecuting the suit is not 
by writ at common law, but by the more simple and speedy 
mode of a complaint to the sheriff under Stat. 52 H. 3, 
chap. 21, commonly called the statute of Marlbridge. But 
notwithstanding the disuse of the writ of replevin at common 
law in the English courts, it is still recognized in works of 
authority as being an appropriate and legitimate method for 
an owner of goods or chattels, alleged to be unlawfully taken, 
to obtain possession of them until the question of title can 
be determined. 3 Bl. Com. 147; Com. Dig. Replevin A. ; 
Pleader 3, K. I. ; Shannon vy. Shannon, 1 Sch. & Lef. 327, 
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and note; Selw. N. P. 1185; Wilkinson on Rep. 2. See 
also George vy. Chambers, 11 M. & W. 149; Mennie v. 
Blake, 6 El. & Bl. 841. So the law has been understood in 
this Commonwealth. Isley v. Stubbs, 5 Mass. 280; Badger 
v. Phinney, 15 Mass. 362; Baker v. Fales, 16 Mass. 147. 
And our statute, General Statutes, chap. 143, sec. 10, 
which gives to the owner of goods, unlawfully taken, the 
right to sue out and prosecute a writ of replevin, would seem 
in this respect to be only declaratory, and in affirmance of 
the common law, and to confer no new remedy or additional 
right for the recovery of property tortiously taken from the 
owner. In our practice it is often resorted to, instead of an 
action of trespass or trover, as a simple and convenient 
method of trying the title to goods and chattels. It is a 
purely personal action, which any party may commence, as 
of right, by suing out a writ without preliminary oath or 
other formality, in like manner as other civil suits are 
brought. Its peculiar and distinguishing characteristic is, 
that it takes the property in controversy from him, who by 
his possession of it is prima facie its owner, and places it in 
the hands of the plaintiff, substituting in its stead a personal 
security, in the form of a bond to the defendant, for its return, 
if such shall be the final judgment of the court. But al- 
though replevin is at common law a general remedy to 
recover property wrongfully taken, it does not follow that it 
is of universal application, so that it can be effectually used in 
all cases, whatever may be the condition or situation of the 
property. Remedies are always to be used and applied in 
subordination to the great principles of right, which it is the 
object of the law primarily to secure and protect. Redress is 
not to be obtained by doing a wrong. A person cannot use 
the process of law, in vindication of his own rights, in such a 
way as to invade those of another. To illustrate: a creditor 
can in certain cases arrest the body of his debtor; this is a 
clear legal right; bat it cannot be exercised by a forcible 
entry of the debtor’s dwelling, because such an act would 
infringe on another right equally clear, by which a man’s 
house is made a place of shelter and repose, which no one, 
armed only with civil process, can break into or disturb. So 
a criminal is liable to arrest, and to have his person and 
premises searched. The good order and safety of the com- 
munity require that this right should be enforced; but it 
cannot be done except by warrant under oath, with special 
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description of the person, and object of search and arrest, be- 
cause it would be contrary to the right of every person to be 
secure against unreasonable searches and seizures. The truth 
is, that in determining whether a particular remedy is appli- 
cable or appropriate in any case, it is not sufficient to con- 
sider whether it will be effectual to redress the grievance or 
vindicate the right of one party. An equally essential and 
necessary inquiry is to ascertain whether it can be employed 
without an infringement of the rights and privileges of the 
other party. If it cannot be, then it follows that the law 
will not sanction it. There are tases, no doubt, in. which 
legal process, lawfully used, may cause inconvenience and 
hardship, and even operate oppressively on those against 
whom it is directed ; but we know of no case in which it can 
be legitimately made the instrument of wrong, or the means 
by which private rights can be invaded or taken away. 

It seems to us, on careful consideration, that this action 
cannot be maintained without coming in conflict with this 
plain and elementary principle. The proposition on which 
the plaintiff must rest his case amounts, when examined, to 
this: that on a process in its nature purely civil, an officer is 
bound to seize and search the person of the defendant. The 
statement of such a proposition carries with it a sufficient 
refutation. Its practical recognition would lead to a palpable 
infraction of the cardinal principle by which, under our con- 
stitution and laws, the sanctity of the person is guarded from 
unfounded and groundless searches and arrests. There is 
nothing in the nature of a writ of replevin which gives to it 
any efficiency or power over the person, superior to other 
civil process. It may be sued out at the will of any person 
who sees fit to assert a title to property in the possession of 
another ; no oath or other sanction is required to prevent its 
misuse or abuse ; even the right of property which it seeks to 
establish, may on investigation prove to be wholly without 
foundation. How then can it be contended that it confers 
on an officer an authority which cannot be exercised even 
under a criminal process, except when it is verified by oath, 
and issued with the formalities required by the constitution 
and laws? 

Certainly no precedent or authority has been cited, and 
none, we believe, can be found, that sustains the doctrine 
which the plaintiff must establish in orger to maintain this 
action. In England, as we have already said, the process of 
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replevin is used only in cases where property has been dis- 
trained, for the purpose of trying the legality of the seizure ; 
and is confined chiefly, if not entirely, to beasts of the field 
and of the plough, implements of husbandry, household 
goods, and other chattels not found or used on the person: 
and in Ireland, where the writ of replevin at common law is 
still a common remedy to try the title of goods and chattels 
in any way wrongfully taken, no case is found where it has 
been used for the purpose of taking articles of clothing, or of 
personal use or adornment, from the person of the defendant. 
In a matter of this sort, relating as it does to the extent of 
the power conferred on an officer in the service of a process 
known to the common law from the earliest period, we regard 
the entire absence of authority in support of the right claimed 
by the plaintiff to be a strong argument against its existence. 
It was urged by the counsel for the plaintiff, as giving 
color to his argument, that a writ of replevin had a peculiar 
force, and that in serving it extraordinary authority might 
be exercised by the sheriff, that at common law the outer 
door of a dwelling-house might be forced in order to replevy 
property described in the writ. The chief authority cited 
in support of this position is Semayne’s case, as reported 
in 5 Co. R. 91 a, 93 a. But on examination it will be 
found not to sustain it. The fifth resolution in that case 
only affirms the familiar principle which is applicable to the ser- 
vice of all civil process, that a dwelling-house does not protect 
the person of a stranger, who on pursuit flies thither and takes 
refuge, nor the property of a person, not the owner or tenant 
of the house, which is brought there to prevent execution and 
to escape the ordinary process of law, or, as it is said, which 
is placed there ‘* by fraud and covin.” So a writ of replevin 
might be served in like manner by a forcible entry of a house, 
when a distrainor ‘‘conveys the goods of another, which he 
has distrained, to his house or castle, to prevent the owner to 
have replevin;” that is, where a person fraudulently and 
covinously uses his house to take the property of a third per- 
son out of the reach of the process of the law. And this 
principle of the common law was affirmed by the St. of Westm. 
1, ch. 17, which was passed to prevent the mischief arising 
from the practice of driving distress into strongholds by the 
barons, ‘‘so that the poorer sort suffered so much from the 
men in power.” Gilbert on Distresses. 78; 2 Inst. 193, 
194; 5Co. R. (ed. 1826) 93 a, note. 
It is not therefore correct to say that an officer may in 
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any case enter a dwelling-house by force to make service of a 
writ of replevin. If such right can be exercised at all, ex- 
cept when goods distrained are taken by the distrainor into 
his house with the design to place them beyond the reach of 
the owner, (which may well be doubted, ) it cannot be extended 
to cases where there is no evidence of fraud, or of an attempt 
to conceal the property of another person in a house for the 
purpose of avoiding service of the writ. In this respect, 
the authority of an officer in the service of a writ of replevin 
would seem to be substantially the same as that which can be 
lawfully exercised in executing other civil process. Certainly 
there is nothing, in any view which can be taken of the lan- 
guage used in Semayne’s case, and in other books of authority, 
which either directly or by analogy sustain the right of an 
officer to replevy from the body of the defendant articles 
carried or worn about the person. 

The exercise of such a power is not only contrary to right, 
and unsupported by authority, but it is also inconsistent with 
sound policy. Practical jurisprudence looks, in the applica- 
tion of remedies, to the peace, good order, and decorum of 
society. The evils which would flow from the unrestricted 
use of a civil process to search the person, and to seize from 
it articles of dress, or use, or ornament, are obvious and 
manifold. It would bring the officer of law in direct contact 
with the citizen, under circumstances well calculated to ex- 
cite irritation and anger, and lead directly to breaches of the 
peace. It would place in the hands of wicked and evil dis- 
posed persons the means of annoyance and injury, and the 
power to interfere wantonly, and without just cause, with the 
most sacred rights of the person. If the right exists at all, 
it cannot be limited to particular articles of use or adorn- 
ment, but must extend to every article of apparel worn by 
persons of either sex, and might be lawfully exercised at the 
sacrifice of decency and the proprieties of life. The reasons 
on which the restraint upon the power of taking articles 
from the person by distress or by attachment and execution 
is founded, apply with equal force to the right to take 
them by replevin. Lunbolf vy. Alford, 3 M. & W. 253; 
Mack vy. Parks, 8 Gray, 517. Nor is there any neces- 
sity for giving such a remedy to recover property of this 
nature. A bill in equity under R. 8S. ch. 81, § 8 (G.S. ch. 
113, § 2), to compel the re-delivery of goods or chattels taken 
or detained from the owner, and withheld so that the same 
cannot be replevied, would afford ample redress in all cases, 
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where the property is so situated that it cannot be taken with- 
out an interference with the person. 
Exceptions sustained. 


The case came up for trial again in September, 1861, 
when the defendant conceded that the pin was affixed to the 
bosom of the shirt as before stated ; but offered to show that 
the defendant might have seized the pin, and that it was not 
upon the bosom of said Spring as an article of wearing 
apparel or personal adornment, but was placed there for the 
sole purpose of keeping it from the reach of legal process, 
the said Spring well knowing that he had no valid title 
thereto. 

Morton J. excluded the evidence, and ruled that the de- 
fendant was excused from serving the writ of replevin if the 
facts conceded and offered to be proved were true. The 
plaintiff thereupon submitted to a verdict for the defendant, 
and alleged exceptions. 

The case was submitted by counsel to the full bench upon 
their former briefs; G. F. Hoar for the plaintiff adding 
the following practical questions: ‘‘Can a landlord at com- 
mon law distrain the tenant’s watch or his wife’s jewelry for 
rent, and prevent the testing the legality of the distress by 
keeping the article seized on his person? Can a child, too 
young to be punished for larceny, seize in a jeweller’s shop 
an article of value, without the existence of any legal pro- 
cess by which it can be recovered ?” 

BiceLtow C. J.—The facts now offered to be proved 
in support of this action do not change the result to which 
we arrived in considering the case as presented at the former 
hearing. It was then determined that replevin did not lie 
at common law for articles of dress or personal adorn- 
ment alleged to have been unlawfully taken, and which were 
actually worn on the person at the time when the service of 
the writ of replevin was attempted. The necessity of secur- 
ing immunity to the person from unreasonable searches and 
seizures, and the impolicy of allowing an unlimited power to 
an officer to take on civil process articles worn on the person, 
forbid the extension of the remedy by replevin to property 
so used and situated. A bill in equity for property unlaw- 
fully withheld affords an ample remedy to recover possession 
of property of such a nature. 

Exceptions overruled. 
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MONTHLY DIGEST OF RECENT AMERICAN DECISIONS. 


Accomptice. — There is no rule of law that requires 
absolutely that the testimony of an accomplice should be 
corroborated. The jury may, if they think proper, convict 
upon such evidence alone. — State v. Stebbins, 29 Conn. 
463. 

2. The whole extent of the rule is this, —that such testi- 
mony is to be regarded as of a suspicious character, and 
ought to be specially scrutinized by the jury, and made the 
subject of particular caution to the jury on the part of the 
court. — Ibid. 

3. And so important is it that the jury should be cautioned 
with regard to it, that it is regarded as a clear omission of 
duty on the part of the court if it neglects to do it. — 


bid. 


Bounpary Line — DeeEp— Fitum Aqua. —A_ boun- 
dary line running from a post on the north bank of a creek, 
‘*thence down the same and along the several meanders 
thereof to the place of beginning,” which was also on the 
bank, includes the bed of the stream to the centre. 

So held, although the boundaries of the tract, after cross- 
ing the stream several times, recrossed it to reach the com- 
mencement of the boundary in question. — Seneca Nation of 
Indians vy. Knight. New York Court of Appeals. 


Crry Bonps.—1. An act of the legislature passed in 
May, 1847, empowered the city of New London to issue 
bonds to the amount of $100,000, to be loaned, on proper 
security, to the New London, Willimantic and Springfield 
Railroad Company, a corporation chartered at the same 
session, to aid in the construction and completion of its road ; 
the act containing a proviso that it should not take effect 
until approved by two-thirds of the electors present at a city 
meeting held for that purpose, and a copy of its doings lodged in 
the office of the secretary of the state. A meeting of the city 
was holden for the purpose of acting on the subject, on the 
2d day of March, 1850, another on the 12th of the same 
month, and another on the 10th day of March, 1852, at 
each of which a vote was taken upon the question of approval, 
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and the vote in its favor was less than two-thirds. Another 
meeting was called and holden on the 14th day of April, 
1852, at which a vote of more than two-thirds was obtained 
in favor of the approval. Held, that the power of the city 
on the subject was not exhausted by its first action, and that 
the action of the last meeting was a valid acceptance of the 
power to issue the bonds. — Society for Savings v. City of 
New London, 29 Conn. 174. 

2. Held also, that the power to accept the act was not 
lost by the delay, the legislature having limited no time within 
which the city should act on the subject, and the railroad not 
being then completed, (the legislature having extended the 
time for its completion,) and the railroad company having 
therefore not been in a condition to give the security required 
by the act. —lhid. 

The bonds, which were payable to bearer, were sold in 
the market by the railroad company to whom they were 
delivered, and were purchased by the plaintiffs without any 
knowledge of the prior unfavorable action of the city. A 
copy of ‘the proceedings of the last meeting had been duly 
lodged with the secretary of the state. Held, that the Pwd 
tiffs were not bound to look beyond the certificate thus lodged, 
and as bona fide holders of the bonds, could not be affected 
by the prior action of the city, even if, against parties differ- 
ently situated, it might have constituted a valid defence. 
— Ibid. 

4. The bonds were in the following form :—<‘‘ This cer- 
tifies that the mayor, aldermen, common council, and freemen 
of the city of New London are indebted to the N. L. W. & 
P. R. R. Co. or bearer, in the principal sum of $1,000, pay- 
able to said company or bearer, at the end of fifteen years 
from the Ist day of July, 1852, with 6 per cent. interest 
thereon, payable semi-annually on presentation of the annexed 
interest warrants.” (Signed by the mayor and treasurer of 
the city, and sealed with the corporate seal.) Held, that the 
bonds were negotiable, and that suit could be brought on 
them in the name of the holder. — Jbid. 

5. The bonds had been publicly solid, with the knowledge 
of all the inhabitants of the city; many of them had been 
deposited with the treasurer of the state by sundry banks, as 
security for their circulation—one of these banks located in 
New London having for several years published in a news- 
paper there a quarterly statement embracing this fact; and 
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the city had paid the semi-annual interest on the bonds down 
to July, 1859, and the payments had been reported at the 
annual city meetings. During all this time no citizen had 
taken any measures to prevent the sale of the bonds or the 
payment of the interest, or had given notice of any doubt as 
to their validity. Held, that the city in these circumstances 
was equitably estopped from denying the validity of the bonds, 
against parties who held them in good faith, and that indi- 
vidual citizens and tax payers, having thus acquiesced in the 
conduct of the city, were equally estopped from denying their 
validity, so far as their individual rights were concerned. 
— Ibid. 

6. The statute (Rev. Stat. tit. 3, § 165,) which provides 
that whenever any amendment of the charter of any corpora- 
tion shall be made, if not otherwise specially provided, it 
shall not become operative unless accepted within six months 
thereafter by the corporation, has no application to such an 
act as that empowering the city, in this case, to issue the 
bonds in question. — Ibid. 

7. The act empowered the city to issue the bonds in aid of 
the New London, Willimantic and Springfield Railroad Com- 
pany, and to deliver them to that company. By an act 
passed by the Legislature at its next session, this railroad 
company was merged in a new corporation, named the New 
London, Willimantic and Palmer Railroad Corporation, 
formed by the union of this company with another, organized 
under an act of the legislature of Massachusetts, the new 
company taking all the rights and assuming the duties of the 
former ones. The court found that the new company was 
substantially the same as the old one. Held, that the city 
acted legally in voting to issue the bonds for the benefit of 
the new company, and that they were properly delivered to 
that company. — Lid. 


ConstituTionaAL Law.—1. The Hartford Bridge Com- 
pany was incorporated in 1808, with power to erect and 
maintain a toll bridge across the Connecticut river, between 
Hartford and East Hartford. There were at this time two 
legally established ferries between these towns, and belonging 
to the towns, located below the proposed site of the bridge, 
and within a quarter of a mile of it. In 1818, the bridge, 
which had been erected soon after the incorporation of the 
company, having been greatly damaged ‘by a flood, and re- 
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quiring to be rebuilt, and the company being unwilling to 
incur the expense of rebuilding it without the grant of further 
privileges, the legislature passed a resolution that, upon the 
bridge being rebuilt to the acceptance of a committee ap- 
pointed for the purpose, the ferries by law established between 
the towns of Hartford and East Hartford should be discon- 
tinued, and said towns should never thereafter be permitted 
to transport passengers across said river; with a provision 
that if the company should neglect to maintain the bridge, 
the towns might open the ferries. In 1857, the legislature 
incorporated the Union Ferry Company, with power to es- 
tablish a ferry across the Connecticut river, between the 
towns of Hartford and East Hartford, at a point not less 
than a mile below the bridge, but made no provision in the 
charter for compensation to the bridge company for the injury 
to its franchise. The ferry company immediately after es- 
tablished the ferry, at a point a mile and a half below the 
bridge, and were using it for the conveyance of passengers, 
and a considerable amount of tolls was thereby diverted from 
the bridge. The line of travel was not the same with that 
accommodated by the bridge, and the growth of the city of 
Hartford in that direction had been such as to require the 
accommodation. On a bill in equity brought by the bridge 
company to restrain the ferry company from the use of the 
ferry, it was held that the resolution of 1818 was to be 
construed as a contract on the part of the legislature, only 
that the then existing ferries should be discontinued, and that 
the towns should not be allowed to revive them; and that 
the resolution of 1857, establishing the Union Ferry, was not 
a violation of the contract, and was not unconstitutional. 
—Hartford Bridge Co. y. Union Ferry Co., 29 Conn. 210. 

2. Where the language of a public grant will equally 
admit of two constructions, so that the intent cannot be 
ascertained, then that construction is to be adopted which is 
most favorable to the state. This is but the application of 
the ordinary rule that the language of a contract shall be 
taken most strongly against the party using it, the language 
of a public grant being regarded as the language of the party 
obtaining it. — Ibid. 

3. In the present case, the contract of the State that the 
ferries then existing should be discontinued and never after- 


wards revived, should be construed as meaning that no 
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ferries substantially the same, and accommodating the same 
line of travel, should be established. — Ibid. 


De.ivery OF PreRsONAL PROPERTY — POSSESSION OF 
Marriep Woman. — It is a sufficient delivery to constitute 
a valid gift to a married woman of household furniture in the 
possession and use of herself and family, where one who has 
just purchased under a chattel mortgage made by her hus- 
band, pointing out certain of the articles to the wife, says to 
her, *‘ I give you these and all the property I have purchased 
this day.” 

Such property remaining after the gift, in the house occu- 
pied by the husband and wife together, is to be deemed in 
the possession of the wife, and is not liable to execution 
against the husband. — Allen vy. Cowan. New York Court 
of Appeals. 


Inrestacy OF DECEASED DETERMINED BY THE LAw OF 
nis Domicm at HIS DeatH. — Whether a deceased person 
died intestate or not is to be determined by the law of the 
place where he was domiciled at the time of his death.— 
Moultrie v. Hunt. New York Court of Appeals. 

That is the law which prescribes the requisites to the valid 
execution of a will of personal estate. — Ibid. 

Our statute (laws of 1830, p. 389, secs. 63-69,) prohibit- 
ing the admission to probate of a foreign will of personal 
estate, unless executed according to the law of the place 
where it was made, relates only to the case of a person domi- 
ciled out of this State at the time of his death. — Ibid. 

Accordingly, where a citizen of South Carolina executed 
his will in such manner as to be a valid bequest of personal 
property according to the law of that State, but not of New 
York, and subsequently established his domicil and died in 
this State: Held, that he died intestate in respect to personal 
property within our jurisdiction. — Ibid. 


Juror.—1. While an indictment for an assault with 
intent to murder was on trial, in which it was claimed in 
defence that the prisoner was insane at the time of the act, 
one of the standing jurors of the term, who was not sitting 
in the case, said to one of the sitting jurors, after they had 
retired for the night to a room which they occupied together 
and where no one else was present, that he guessed the prisoner 
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was a hard case, and that he had heard that when he was in the 
book business at the South, on a person refusing to take a book 
that he had subscribed for, the prisoner drew two pistols and 
threatened to blow his brains out if he did not take it. The 
communication was made without any corrupt motive, and 
the juror testified that he paid but little attention to it, and 
that it had no effect upon his mind. Held, that a verdict 
rendered against the prisoner ought to be set aside. State v. 
Andrews, 29 Conn. 100. 

2. The same person had told the same story, while the 
case was on trial, in a stage-coach, in which two of the 
jurors were, with others, passengers. These jurors testified 
that they gave but little attention to it, and were not affected 
by it. Held, that this communication, being one which they 
could not avoid hearing, was not, in connection with their 
statement as to their attention to it, and its effect upon 
them, a sufficient reason for setting aside the verdict. — 
Ibid. 

3. A juror ought however never to allow himself to hear 
such remarks when he can avoid it; and where he cannot 
otherwise prevent it, he ought to inform those present of his 
relation to the case, and request them not to converse about 
it. — Ibid. 

4. One of the jurors who sat upon the case was a second 
cousin, by blood, of the prisoner. The prisoner relied upon 
insanity as his defence, and attempted to show that insanity 
was hereditary in his family, and that there was a constitu- 
tional tendency to it in the common relatives of the j juror and 
himself. The relationship between himself and the juror was 
not known to him at the time of the trial, but became known 
to the juror during the trial. Held, that the relationship of 
the juror in these circumstances, while it might be a proper 
matter for the consideration of the court, in the exercise of 
its discretion, if brought to its notice in season, was not to be 
regarded as a positive disqualification of the juror, and was 
not a sufficient reason for setting aside the verdict. — Ibid. 


Lire InsurANCE — INTEREST OF ASSURED IN THE LIFE 
InsurED. — A prospectus, distributed by a life insurance 
company, and importing that it was careful to prevent for- 
feitures, is inadmissible to vary or control an express pro- 
vision in a policy for life, by which it determined upon the 
failure to pay the premium on the first day of each succeeding 
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year. One procuring insurance upon the life of another can- 
not recover upon the policy without proving an interest in the 
life insured. 

Such was the rule at common law. The statute, 14 
George III., chapter 48, prohibiting insurance where the 
party taking the policy has no interest in the life insured, is 
merely declaratory. — Ruse v. The Mutual Benefit Life Insur- 
ance Company. New York Court of Appeals. 


Marrrep Women— MarrIiAGE OF FemMALE MortTGAGEE 
with Morteacor.— The marriage of a female mortgagee 
with the mortgagor, since the act for the protection of the 
rights of married women, (ch. 200 of 1848,) does not extin- 
guish her right of action upon the mortgage. Where such 
mortgagee unites with her husband in a junior mortgage of 
the same land, the act affects only her inchoate dower in- 
terest ; but does not, in the absence of words for that pur- 
pose, impair her right to priority of lien. — Power v. Lester. 
New York Court of Appeals. 


NOTICES OF NEW PUBLICATIONS. 


COMMENTARIES ON EQUITY JURISPRUDENCE, as administered in England 
and America. By Joseph Story, LL.D., one of the Justices of the 
Supreme Court of the United States, and Dane Professor of Law in 
Harvard University. Eighth Edition. Carefully revised, with extensive 
additions, by Isaac F. Redfield, LL.D. In 2 volumes. Vol. 1, pp. 768. 
Vol. 2, pp. 856. Boston: Little, Brown & Company. 1861. 


Twenty-five years since, the late Mr. Justice Story published the first 
edition of his Equity Jurisprudence, which, from its intrinsic merits and the 
sanction of his great name, at once became an acknowledged authority. 
Since the author’s death its authority has been divided with other works, 
and it has, to a certain extent, experienced the fate of other treatises whose 
authors have died, and that have had no editor specially interested in the 
work itself, or in the subject of the work, to keep the successive editions up 
with the progress of the law. In the constantly increasing volume and 
ever hastening current of the stream of law, the published book that is un- 
edited, or insufficiently edited, is left far behind. The constant supervision 
of eyes and brain is necessary to keep any treatise along with the current. 

In this Eighth Edition, however, by a fortune rarely witnessed, the 
editorial labors have been performed with a zeal and interest akin to that 
of the lamented author. Judge Redfield, for five-and-twenty years Justice 
and Chief Justice of the Supreme Court of Vermont, where there is large 
chancery jurisdiction, who at a comparatively early age withdrew from the 
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bench with the entire esteem and confidence of the bar, and people of 
Vermont, and with a high judicial reputation far beyond the limits of his 
own State, and who is also well known to the profession as a successful law 
author, has laboriously, faithfully, and successfully edited the work. More 
than two hundred new sections have been added to the volume, besides ex- 
tensive notes referring to more than one thousand new and important 
cases, and bringing the decisions of the English courts of equity down to 
the latest moment, almost to the very day of publication. A carefully pre- 
| analysis has been prepared and poctinel to each chapter, which will 

of great value to the student, and not without use to the practitioner. 
The volumes are a most acceptable addition to the existing facilities for ac- 
quiring reliable information upon the present state of equity jurisprudence. 


APPLETON ON Evipence. The Rules of Evidence stated and discussed. 
By John Appleton, Justice of the Supreme Judicial Court of Maine. 
1 vol. 8vo. pp. 284. Philadelphia: T. & J. W. Johnson & Co. 1860. 


Hvurp on FREEDOM AND BonpaGe. Vol. 2. ‘The Law of Freedom and 
Bondage in the United States. By John Codman Hurd, Counsellor at 
Law. In two volumes. Vol. 2. pp. 600, cloth. Boston: Little, Brown 
& Company. New York: D. Van Nostrand. 1862. 


WASHBURN ON REAL Property. Vol. 2. <A Treatise of the American 
Law of Real Property. By Emery Washburn, LL. D., University Pro- 
fessor of Law in Harvard University. In two volumes, Vol. 2. pp. 771. 
Boston: Little, Brown & Company. 1862. 


PAMPHLET. 1. THE War, AND Wuy It Is. Boston: Crosby & Nichols, 
117 Washington Street. 1862. pp. 12. 

PAMPHLET. 2. OPINION in Regard to the Constitutional Right of the States 
to Tax Shares in Domestic Corporations held by Non-Residents: show- 
ing the grounds upon which the statute of Vermont imposing a special 
tax upon the railway stock of non-resident citizens, must be regarded as 
invalid. By Isaac F. Redfield. pp. 24. Paper. 


Decisions or Hon. PELEG SPRAGUE, in Admiralty and Maritime Causes, 
in the District Court of the United States for the District of Massachu- 
setts, 1841-1861. 1 vol. 8vo. pp. 666. Philadelphia: T. & J. W. 
Johnson & Co., Law Booksellers and Publishers, No. 535 Chesnut Street. 
186]. 

Regret has been frequently expressed, especially among the practitioners 
and suitors in the federal district court in Massachusetts, that the impartial 
decisions of the learned, able, and discreet judge presiding therein in the 
various and oftentimes important, novel, and complicated cases determined 
by him, were not fully and regularly reported and published. Owing to the 
inability of the judge to use his eyes in reading or writing, his opinions have 
been delivered coals. Some of them, reported by counsel, have been pub- 
lished in the newspapers; many, although constituting a small part only of 
the decisions made by him, have, after revision by him, enriched the pages 
of the Law Reporter. Now, however, in the volume before us, there are 
collected some of the more important cases argued and determined before 
him during the last twenty years; the first case in the volume having been 
decided in October, 1841, and the last one in February, 1861. 

The cases reported in the volume are judiciously selected, and are good 
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representatives of the various classes of the decisions of the court. They 
decide numerous — in admiralty practice, and apply the principles of 


the admiralty and maritime law to the various subjects over which the 
federal district court has jurisdiction. In several instances the instructions 
of the learned judge to the jury in criminal cases under the statutes of the 
United States are given. The facts in some of the cases, as The Holder 
Borden, p. 144, and The Missouri's cargo, p. 260, have the interest of a 
romance, and illustrate the oft-quoted maxim that “ Truth is stranger than 
fiction.” 

The prominent characteristics of the decisions of Judge Sprague are, that 
they give the principles of law applicable to the facts proved, and deter- 
mine the cases accordingly; and that the statements of the facts and the 
enunciation of the principles of law, are given in the most clear, precise, and 
appropriate language. if authorities are relied upon, the legal principles 
decided or stated are sought out. As an illustration of his discussion of 
cases, we would refer to his remarks upon Pratt v. Reed, 19 How. U. 8. 
359, which will be found in the opinion in The Sarah Starr, pp. 456-461. 

The modest title-page omits entirely the name of the editor, F. E. 
Parker, Esq., whose labors have added materially to the value of the 
volume. The head notes to the cases have been prepared by the judge, 
but to very many cases notes have been appended with references to, and 
sometimes statements of, cases subsequently decided. The index, too, is 
most excellent, and serves as a full digest of the contents of the reported 
cases, 

We most cordially recommend this volume of decisions to the profession, 
and to all those engaged in maritime matters and commercial pursuits. 


MISCELLANY AND INTELLIGENCE. 


AMENDMENT TO THE SIXTY-SEVENTH RULE—JIN EQUITY. 


Monpay, March 17, 1862. — Ordered, That the last paragraph in the 
67th rule in equity be repealed, and the rule be amended as follows: — 
Either party may give notice to the other that he desires the evidence to 
be adduced in the cause to be taken orally, and thereupon all the witnesses 
to be examined shall be examined before one of the examiners of the court, 
or before an examiner to be specially appointed by the court, the examiner 
to be furnished with a copy of the bill and answer, if any; and such exam- 
ination shall take place in the presence of the parties or their agents, by 
their counsel or solicitors; and the witnesses shall be subject to cross- 
examination and re-examination, and which shall he conducted, as near as 
may be, in the mode now used in common law courts. The depositions 
taken upon such oral examination shall be taken down in writing by the 
examiner, in the form of narrative, unless he determines the examination 
shall be by question and answer, in special instances, and, when completed, 
shall be onl over to the witness and signed by him in the presence of the 

ies or counsel, or such of them as may attend, provided, if the witness 
shall refuse to sign the said deposition, then the examiner shall sign the 
same; and the examiner may, upon all examinations, state any special 
matters to the court as he shall think fit; and any question or questions 
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which may be objected to shall be noted by the examiner upon the depo- 
sition, but he shall not have power to decide on the competency, materi- 
ality, or relevancy of the questions; and the court shall have power to deal 
with the costs of incompetent, immaterial, or irrelevant depositions, or parts 
of them, as may be just. 

The compulsory attendance of witnesses, in case of refusal to attend to 
be sworn, or to answer any question ~ by the examiner, or by counsel or 


solicitor, the same practice shall be adopted as is now practised with respect 
to witnesses, to be produced on examination before an examiner of said 
court on written interrogatories. 

Notice shall be given by the respective counsel or solicitors to the oppo- 
site counsel or solicitors or parties of the time and place of the examination, 
for such reasonable time as the examiner may fix by order in each cause. 

When the examination of witnesses before the examiner is concluded, 
the original depositions, authenticated by the signature of the examiner, 
shall be transmitted by him to the clerk of the court, to be there filed of 
record in the same mode as prescribed in the thirtieth section of act of 
congress, September 24, 1789. 

Testimony may be taken on commission, in the usual way, by written 
interrogatories and cross-interrogatories, on motion to the court, in term 
perm or to a judge in vacation, for special reasons satisfactory to court or 
udge. 

. Monpay, March 24, 1862. — Ordered, That the 21st rule in admiralty 
be abolished, and that the following be substituted in its place : — 

“Tn all cases of a final decree for the payment of money, the libellant 
shall have a writ of execution, in the nature of a jfieri facias, commanding 
the marshal or his deputies to levy and collect the amount thereof out of 
the goods and chattels, lands and tenements, or other real estate of the 
defendant or stipulators.” 

Wittram THomas CARROLL, 


Clerk Supreme Court United States. 


DISABILITIES OF THE CITIZENS OF THE STATES IN REBELLION. 


In the case of Bouneau v. Dinsmore, at Nisi Prius, in the supreme court 
of New York City, Mr. Justice Gould has recently given a decison of much 
interest. The suit was upon a promissory note. The defendant answered 
that the plaintiff was a citizen and resident of South Carolina, and that that 
State was in actual hostility to, and in open war with, the United States. 
To this answer the plaintiff demurred, on the ground that while the de- 
fendant alleged that the plaintiff was an alien enemy, he still admitted that 
he (the plaintiff) was a citizen of the United States. The plaintiff also 
argued “that the hostilities are those of an insurrection, and the United 
States claim to be still sovereign over the whole territory, South Carolina 
included, and that no State court can say that the citizens of South 
Carolina, though having levied actual war, are alien enemies.” The court 
overruled the demurrer with costs, for the reason that public policy pro- 
hibits a public enemy from enforcing in our courts the collection of an 
claims against our own citizens, and the “reason for the rule applies in 
force and in every particular” to this case, the plaintiff being “completely 
within the undoubted spirit of the prohibition which suspends his remedy 
while leaving his claim untouched, and liable to be revived and recovered 
after hostilities are ended.” Another reason given by the court for over- 
ruling the demurrer was that the President, by his proclamation of August 
16, 1861, in pursuance of the act of congress of July 13, 1861, had declared 
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the inhabitants of the State of South Carolina to be in a state of insurrec- 
tion against the United States, and that all commercial intercourse with 
them is unlawful, and will remain so until the insurrection shall cease ; and 
the court said “there could be no question that the endeavor to enforce 
commercial rights, the attempt to collect the avails of prior commercial 
transactions, come completely within the spirit of this restriction, and that 
it is unlawful to allow a citizen of that rebellious State to enforce any such 
remedy in our courts,” , 


AN ENGLISH CHANCELLOR DOES NOT KNOW JUDICIALLY THAT 
LORD BYRON IS DEAD. 

by the hearing of a petition before Vice Chancellor Kindersley re- 
cently, (Feb. 14, 1862,) the death of Lord Byron, the poet, was a material 
fact in the petitioner's title ; but it being assumed that the court would take 
judicial notice of what was so well known to the whole world, no evidence 
was adduced upon the subject. Counsel observed that his lordship having 
died in Greece, there would probably be some difficulty in obtaining the 
kind of proof which the court ordinarily required. The vice chancellor, 
however, declined to make the order, except upon the production of the 
usual evidence, for which purpose the petition stood over. This is a curious 
instance of adherence to a strict general rule of evidence, and the more so 
as the close connection between the families of the learned vice chancellor 
and the noble poet, might be supposed to give his honor additional reason 
for dispensing with a proof of the fact which belongs to the history of the 
country. 


HABEAS CORPUS TO COLONIES. 


The Duke of Newcastle has brought before the House of Lords a bill 
providing that in future no writ of habeas corpus shall issue from England 
into any colony where there is a lawfully established court of justice author- 
ized to issue such writs. 


NEW FORMS IN PROBATE COURTS IN MASSACHUSETTS. 


Commonwealth of Massachusetts. Suffolk,ss. Supreme Judicial Court.— 
Whereas, by the General Statutes, chapter 117, section 19, it is provided 
that the several judges of the probate courts “shall from time to time make 
rules for regulating the practice and conducting the business of their courts 
in all cases not expressly provided for by law, and shall return a statement 
of their rules and course of proceedings to the supreme judicial court as 
soon as conveniently may be after making the same,” and that “the 
supreme judicial court may alter and amend the same, and make other and 
further rules, from time to time, for regulating the proceeding in the pro- 
bate courts as it deems necessary, in order to secure regularity and uniform- 
ity in the proceedings.” 

And whereas, Judges John Wells and William A. Richardson, a committee 
of the ju of the probate courts, have framed certain forms for proceed- 
ings in said courts, for the probate of wills, the allowance of foreign wills, 
the appointment of executors, administrators, special administrators, admin- 
istrators with the will annexed, administrators de bonis non with the will 
annexed, trustees, appraisers, guardians of minors, insane persons, and 
spendthrifts, and ians ad litem, for accounts, the distribution of intes- 
tate estates among widows and next of kin, and of insolvent estates among 
creditors, for the sale of real estate to pay debts ard legacies and more than 
enough therefor, and for the maintenance of wards and investment, for the 
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adoption of children, the change of names of persons, for setting off dower, 
and making partition of real estate, for allowance to widows, affidavits to 
gg evidence of notice, and judge’s and register’s certificates; in- 
cluding petitions, citations, decrees, bonds, oaths, returns, and letters, with 
the necessary records for the same — all upon one general plan and system. 

And whereas, said forms have been examined, considered, and approved 
by this court : 

Therefore, in order to secure regularity and uniformity in the proceedings 
of the probate courts in the several counties, it is ordered that copies of 
all said forms be filed in this court and recognized as standard forms to be 
adopted and used in all the probate courts of this commonwealth. 

By the court, 
January 15, 1862. Gero. C. WItvE, Clerk. 


SCOTTISH LEGAL PHRASEOLOGY, 


An English paper thus discourses upon the legal] phraseology of their 
northern neighbors : — 

“We must reiterate our opinion that the Scottish ianguage of law is the 
most uncouth, dissonant, incomprehensible jumble of fustian phrases and 
drouthy verbiage ever heard of, save among a people who, like the one 
mentioned by Rabelais, hear with their eyes and understand with their el- 
bows. What do the Scotch mean, when they have gotten a prisoner into 
the dock, by making a wooden board of him, and calling him a “ panel ”? 
How can a “panel” plead? How are you to hang a “panel”? What is 
a procurator fiscal ? Why should an attorney be called a “writer to the 
signet”? Where is the signet, and when does he write to it? Is a 
“ writer to the signet” ever promoted to be a “ writer to the swan”? And 
the preposterous titles assumed by the Scotch judges! Was there ever an 
absurder one than “Lord Monboddo”? Well may he have written about 
monkeys with such a name. And Lord Ivory. Is there a Lord Elephant 
or a Lord Cameleopard on the Scottish Bench? It has been said that a 
surgical operation is necessary in order to get a joke into a Scotchman’s 
head; but when we come to read, or to attempt to read, the decision of a 
Scotch judge, we feel that a circular saw, a pulley, or a sledge hammer are 
needed to extract the kernel from the legal nut, and that the best thing 
would be, after all, a moderate degree of hydraulic pressure. ‘* What signi- 
fies me hear, if me no understand?’ very pertinently asks Mungo, in the 
Padlock ; and what use is there in publishing the text of an elaborate judg- 
ment pronounced by Lord Ardmillan in the Yelverton case, if from begin- 
ning to end it is to southern eyes and ears nothing but a hopeless farrago 
of inscrutable balderdash? We are told that his lordship has now disposed 
of all the appeals and objections ‘taken in course of leading the proof ad- 
duced on the part of the defender, Major Yelverton.” We presume that 
‘defender’ means defendant ; but what is the ‘ course of leading the proof’? 
Is it putting a plea on the record, or filing an affidavit ; or is it a demurrer, or 
a cognovit, or a writ of habeas corpus, or a pair of bagpipes? Further on 
we read that the Lord Ordinary—what is a Lord Ordinary ?—having heard 
parties’ ‘ procurators on the appeals in Major Yelverton’s proof, and made 
avizandum with the debate and precess, repels the objection taken by the 
pursuer of the declarator of marriage to the question put on page 13 G. ; 
p- 15 G.; p. 16 E. G. B.; p. 17 B.’ Is this the nine hundred and ninety- 
ninth proposition in the Scotch Euclid, or does it stand for anything short 
of raving madness? How does a judge look when he is ‘avizandum’? 
Does he wear a kilt or a pair of trews, and is ae ’ a painful or 
a pleasant operation ? We have a hazy notion that ‘avizandum’ must be 
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a new metal; or, perhaps, it has something to do with geology, the earth’s 
crust, and the old red sandstone. The Lord Ordinary goes on, alternately 
repelling and sustaining objections—acting, in short, now as a legal ‘ buffer,’ 
and now as a ‘turn-table’—through many weary lines; then he speaks of 
a ‘ Miss Yelverton.’ We had heard of a Miss Longworth, and of a Mrs., 
but of no Miss Yelverton; but let that pass. We only wonder that Lord 
Ardmillan didn’t call the lady the Sultana Scheherazade, or the Queen of 
Sheba at once. We omit, too, any discussion as to a mysterious personage 
called Tippets, who is dragged into the midst of a labyrinth of numerals 
and initial letters. We learn at last that the appeals and objections that 
have been withdrawn are to be dismissed, and that the deliverance appealed 
from are to be affirmed. Good Lord deliver us from Scotch law! ‘ But,’ 
says the judgment, in conclusion, ‘in all the instances in which by this inter- 
locutor the objection has been repelled, and in which the evidence was 
taken on paper apart, appoints the sealed packets respectively to be opened, 
and the contents thereof added to the proof.’ We quote this passage in its 
entirety, and leave it, in its beautiful and logical simplicity, to be admired 
by our readers. Only we may be permitted to ask if these ‘sealed packets ’ 
are each accompanied by a ‘straw.’ ” 

“ We need scarcely say that we anticipate the receipt of numberless let- 
ters from correspondents learned in Scottish law, who will at once unfold 
the mysteries of this astonishing abracadabra of ‘avizandum’ and ‘sealed 

ckets.’ It may likewise be reasonably assumed that any person of great 
intellectual capacity might, in a year or two, master the difficulties of Scot- 
tish legal phraseology, and put Lord Ardmillan’s rigmarole into the English 
of the nineteenth century. But we defy any person of moderate acquire- 
ments or average familiarity with the proceedings in English courts of jus- 
tice, to make either head or tail of this philological riddle, this enigma of 
obsolete words, this rhapsody of crabbed crambo. What does it all mean? 

Is the Yelverton case coming to an end? Has it advanced a step? or is 
Lord Ardmillan to be standing in the attitude of ‘avizandum’ to perpetu- 
ity? When we object to the retention in the tribunals of a country indisso- 
lubly united to the British Crown of a vocabulary of exploded and grotesque 
locutions, we are aware that not so many years have passed since our legal 
procedure was quite as cum)rous, and our legal phraseology quite as barbar- 
ous and obscure. It seems but the other day that we were finally rid of 
John Doe and Richard Roe at Nisi Prius, and of John A’Nokes and John 
A’Styles in Chancery proceedings, when indictments were drawn in dog 
Latin, and declarations in bastard Norman French; when the central crim- 
inal court was said to be held ‘4pud Justice Hall in le Old Bailey,’ and 
when a culprit sentenced to public exposure was to be ‘ponatur sur le pil- 
lory uno die in Cornhill prope the al Exchange, et habeat ejus one of 
his auribus coupez ;’ and when, in an action for a debt of forty shillings, the 
unhappy defendant was charged in the declaration with having gone about 
with sticks and staves, or wandering up and down as a vagabond, having no 
settled place of abode, and taking from our suffering Lord the King the 
sum of one million sterling, wherefore the plaintiff claimed the forty shil- 
lings aforesaid. But we have cleared away all this rubbish which cumbered 
our procedure. Pleadings, affidavits, declarations, indictments, judgments, 
are now unambiguous in _ and plain in diction. French and Latin are 
as far as possible banished from them, and they are adapted to the meanest 
comprehension. We see no reason why the Scottish law courts should not 
adopt the English language in their processess; but if they persist in em- 
ploying a medieval jargon, we are equally unable to discern a reason why 
counsel should not address the jury in the Gelic tongue.” : 
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INSOLVENTS IN MASSACHUSETTS. 





Name of Insolvent. 


Adams, Andrew H. 
Adams, Andrew H. 
Adams, Daniel (1) 
Adams, Griswold 8. 
Alley, Susan B. (2) 
Atkins, Francis W. 
Austin, Milton 

Averill, Joseph W. 
Babcock, John B. (3) 
Baker, George H. (4) 
Baker, Willard (4) 
Beal, Joseph H. 

Bean, Benjamin F. 
Beckford, George W. (5) 
Benninghoff, Adam (6) 
Benninghoff, Peter (6) 
Bigelow, James F. 
Bigelow, John (7) 
Black, William 
Blanchard, Ira M. 
Bond, Albert H. 
Boyden, Alexander A. 
Bloomer, William F. (8) 
Bradley, Hylas F. (9) 
Bradley, Zenas H. (9) 
Bradshaw, Franklin E. 
Broadwick, James 
Brown, Benjamin 
Brown, George (10) 
Bruce, Eugene L. 
Bryant, George P. 
Bryant, George P. 
Bullard, J. Newell 
Burdett, John D. G. 
Burnett, Joseph 
Carnes, William R. 
Carpenter, Edson 
Carter, Charles W. (11) 
Chamberlin, John (12) 
Chase, Robert (13) 
Cheever, William D. 
Cheney, Charles H. R. 
Clapp, William T. 
Clark, Orus 

Cleary, Lawrence 
Coats, Elihu H. 

Cole, David F. 

Cooper, William T. 
Cox, George P. 
Craigie, Andrew (14) 
Curtis, Allen ©. (15) 
Curtis, George (15) 
Curtis, Henry (15) 
Cushing. David J. 
Daniel, John M. 
Darling, Hinds Reed 
Davidson, Thomas F. 
Decker, William 
Delano, Moses H. (10) 
Dike, George L. W. (16) 
Dike, George W. (16) 
Dike, John H. (16) 
Dodge, Wakeman J. 
Draper, BE. L. (17) 
Dresser, Caleb C. 


| 











Residence. 


Cambridge, 
Malden, 
Boston, 
Cambridge, 
Boston, 
Templeton, 
Templeton, 
Milton, 
Roxbury, 


| Chelsea, 


Roxbury, 
Roxbury, 
Abington, 
Spencer, 
Danvers, 
Chicopee, 
Wilmington, 
Sharon, 
Stoneham, 
Cummington, 
Cummington, 
Charlestown, 


Lee, 
W. Newbnry, 
Fairhaven, 


| Charlestown, 


Worcester, 


| Worcester, 





Medway, 
Cambridge, 
Southboro’, 
Boston, 
Foxboro’, 
Templeton, 
Cambridge, 
Haverhill, 
Worcester, 
8. Reading, 
Conway, 
Boston, 
Boston, 
Charlemont, 
Boston, 
Gloucester, 
Malden, 
New Bedford, 
Newton, 
Newton, 
Newton, 
Medford, 
Milford, 
Boston, 
Easton, 
Manchester, 
Fairhaven, 
Stoneham, 
Stoneham, 
Stoneham, 
Pittsfield, 
Charlestown, 
Goshen, 


pe a } 


f Proceedings. | Name of Judge. 
ini ~~ Returned by 
Dec. 








17, ‘61, | Isaac Ames. 
15, "62, | William A. Richardson. 
26, °61, | Isaac Ames. 

7, 61, | William A. Richardson. 
13, 62, | William A. Richardson. 
14, 61, | Isaac Ames. 

14, °62, | William A. Richardson. 

8, 62, | William A. Richardson. 
10, "62, | Henry Chapin. 
10, °62, | Henry Chapin. 

9, = | George White. 

6, "62, | George White. 
24, ‘sL Isaac Ames. 
24, *62, George White. 
24, "62. | George White. 
11, "62, | William H. Wood. 

8, 61, | | Henry Chapin. 
18, *62, | George F. Choate. 
20, 61, | John Wells. 
24, '62, | William A. Richardson. 
25, °62, | George White. 
17, 62. | William A. Richardson. 
22, 62, | Samuel F. Lyman. 
22, "62, | Samuel F. Lyman. 

8, 62, | William A. Richardson. 
20, 62, | J. T. Robinson. 

6, 62, | George F. Choate. 

5, "61, | Edmund H. Bennett. 

7, 62, | William A. Richardson. 
27, 61, | Henry Chapin. 

7, 62, ' Henry Chapin, 

5, 61, | George White. 

20, “61, | William A. Richardson. 

1, 62, | Henry Chapin. 

26, "61, | Isaac Ames. 
24, ‘62, | George White. 
11, *62, | Henry Chapin. 

2, 62, | William A. Richardson. 

18, "62, | George F. Choate. 
25, 62, | Henry Chapin. 
22, 62, | William A. Richardson. 

3, "62, | Charles Mattoon. 

5, "62, | Isaac Ames. 

10, "62, | Isaac Ames. 
28, "62, | Charles Mattoon. 
17, "62, | Isaac Ames. 
28, "62, | George F. Choate. 

4, "62, | William A. Richardson. 
16, 61, | Edmund H. Bennett. 

6, 62, | William A. Richardson. 

6, °62, | William A. Richardson. 

6, *62, William A. Richardson. 
= ‘6l, | William A. Richardson. 

» 62, | Henry Chapin. 

27" "62, | Isaac Ames. 
18, "61, | Edmund H. Bennett. 

2 "62, | George F. Choate. 

5, 61, | Edmund H. Bennett. 
23, "62, | William A. Richardson. 
23, "62, | | William A. Richardson. 
23, "62, | William A. Richardson. 

8, *62, J. T. Robinson. 

8, "62, | Isaac Ames. 

11, "62, | Samuel F. Lyman. 
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INSOLVENTS IN MASSACHUSETTS — (continued. 2... 


Name of Insolvent. 


Drary, David A. 

Drury, David A. '*) 
Drury, Marshall 
Dunham, Henry 

Dutch, John C, (19) 
Dyer, Caleb (20) 

Eaton, John (dismissed) 
Eckstone, Lewis 

Eldred, Edwin L. (10) 
Eldridge, Asa (21) 
Emerson, Albert 
Farwell, William E. 
Fearing. William H. 
Fish, Reuben 

Flynn, Frederick H. 
Forristall, Philander J. 
Fowler, William C. 
French, Alvah B. 

Frink, John H., Jr. 

Gay, Oliver 8. (22) 
Gifford, Christopher 
Gill, Caristopher C. 
Gillmore, William (23) 
Gleason, George 8. 
Goodell, Lyman 8. (22) 
Goodwin, George L. (24) 
Goodwin, James M 
Gore, George P. 
Guynneth, Wm. O. H. (24) 
Hamden, Sylvester 
Harrington, George B 
Hayward, Chandler (25) 
Hayward, Charles F. (25) 
Hayward, Lewis F. (26) 
Heywood, Daniel (26) 
Higgins, Peter 

Hopkins, Josiah (20) 
Horton, Calvin 

Hovey, Samuel D 
Howard, John 

Howe, Humphrey B. (27) 
Howe, William G. 
Howes, Richard A. 
Jennison, Samuel W, (11) 
Johnson, Theressa M. (2) 
Joslyn, L. D. (21) 
Kinsman, Julius A. 
Knight, Azor (28) 
Knight, George (28) 
Knowlton, Charles L. (19) 
Knox, Charles H. 

Ladd, William G. (29) 
Laneaster, George T. (30) 
Leach, Caleb D 

Leahon, John W. 
Leonard, George, Jr. 
Lewis, John, Jr. (31) 
Livermore, George H. (18) 
Locke, Franklin B. 
Logan, Christopher 
Loomis, Robert B. 
Loring, Thomas D. 
Lyman, William (32) 
Lyman, William, Jr (32) 
Lyons, Joseph M. (33) 
Mackintire, James 
Mansfield, Benjamin 
Marshall, Samuel A. 





Spencer, 
Spencer, 
Worcester, 
Abington, 
Worcester, 


| Roxbury, 


Sudbury, 


New Bedford, 


Fairhaven, 
Green field, 
Haverhill, 


Watertown, 


Wareham, 
Fairhaven, 
Boston, 
Boston, 
Boston, 
Boston, 
Spencer, 
Millbury, 
Boston, 
Cambridge, 
Hinsdale, 


W. Brookfield, 


Millbury, 
Malden, 
Granville, 
Roxbury, 
Boston, 
Reading, 
Boston, 


| Amherst, 
| Amherst, 


Holyoke, 
Holyoke, 
Boston, 


| Brighton, 


Somerville, 
Cambridge, 
Fairhaven, 


| Lynn, 
| Boston, 


Dorchester, 
Templeton, 
Cambridge, 


| Greenfield, 


Cambridge, 


Marblehead, 
Marblehead, 


Worcester, 
Boston, 
Boston, 
Haverhill, 


| Bridgewater, 


Boston, 


| Roxbury, 


Malden, 
Spencer, 
Boston, 
Roxbury, 


| Chelsea, 
| $. Reading, 


Hinsdale, 
Hinsdale, 
Coleraine, 
Woburn, 

8. Reading, 


Chelmsford, 


Name of Judge. 


Returned by 
Henry Chapin. 
Henry Chapin. 


| Henry Chapin. 


William H. Wood. 
Henry Chapin. 

George White. 

William A. Richardson. 
Edmund H. Bennett. 
Edmund H. Bennett. 
Charles Mattoon. 
George F. Choate. 
William A. Richardson. 
William H. Wood. 
Edmund H. Bennett. 
Isaac Ames. 

Isaac Ames. 

Isaac Ames, 

Ieaac Ames. 

Henry Chapin. 

Henry Chapin. 

Isaac Ames. 

William A. Richardson. 
4. T. Robinson. 

Henry Chapin. 

Henry Chapin. 

Isaac Ames. 

John Wells. 

George — 

Isaac Am 

William ‘AL Richardson. 
Isaac Ames. 

Samuel F. Lyman. 
Samuel F. Lyman. 
John Wells. 

John Wells. 

Isaac Ames. 

George White. 

William A. Richardson. 
William A. Richardson. 
Edmund H. Bennett. 
George F. Choate. 
Isaac Ames. 

George White. 

Henry Chapin. 

William A. Richardson. 
Charles Mattoon. 
William A. Richardson. 
George F. Choate. 
George F. Choate. 
Henry Chapin. 

Isaac Ames. 

Isaac Ames 

George F. Choate. 
William H. Wood. 
Isaac Ames. 

George White. 

William A. Richardson 
Henry Chapin. 

Isaac Ames. 

George White. 

Isaac Ames. 

William A. Richardson. 
J. T. Rebinson. 

J. T. Robinson. 

Charles Mattoon. 
William A. Richardson. 
William A. Richardson. 
William A. Richardson. 
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INSOLVENTS IN MASSACHUSETTS — (continued.) 





Name of Insolvent. 


Residence. 





Marshall, Thomas 
Mason, Albert F. (34) 
Mason, Albert F. (35) 


Maurice yoy James P. 


McDonald, John 
McGuirk, Patrick 
Miles, Edward W. (3) 
Mills, Elisha 8. 
Moore, Timothy 
Morse, 8. H. (17) 
Morton, James C. 
Nourse, Gilbert (24) 
Noyes, James A. (13) 
Oliver, Benjamin 


Packard, Nathaniel R. (36) 


Paine, Henry M. 
Palmer, Daniel 

Parker, Frederick (11) 
Parker, Nelson (16) 
Partridge, John W. (3) 
Patch, George E. (37) 
Perry, Franklin J. 
Perry, George W. 

Perry, William 
Phinney, Joseph H. 
Pierce, Abner 

Pierce, John 

Plimpton, Albert (38) 
Poole, Micah H. 

Pope, William G. E. 
Pratt, David 

Pratt, E. Willard (16) 
Prior, Enos P. 

Proctor, John, Jr. (28) 
Proctor, William H. 
Prouty, Field M. (7) 
Prouty, Merrick F. (7) 
Quincy, George H. 
Ramsdell, Elijah W. 
Redding, Charles 
Remick, Adoniram (38) 
Rice, John W. (dismissed) 
Richards, Anthony D. (14) 
Ricker, Charles E. 

Roe, Stephen 

Ross, I. H. 

Ryder, Edward W. 
Sampson, George R. (39) 
Sanderson, Joshua 
Sargent, David P. 
Savary, Charies G. 8. (40) 
Savary, Frank 8. (40) 
Sawins, Eli J. 

Sawyer, Joseph B. (1!) 
Sawyer, Joshua (11) 
Shaw, Francis M. 
Shears, Jay 

aan S George L, (34) 
Smith, Daniel L. 

Smith, — CG. 

Smith, William 
Spellman, Micha el 
Sperry, Henry 

Squires, Asahel P. 
Stanley, Rufus 
Stebbins, Randall 8. (23) 
Stephenson, George A. (38) 
Stevens, Caleb 


Boston, 
Natick, 
Natick, 
Newburyport. 
Lowell, 
Lowell, 
Charlestown, 
Cambridge, 
Warwick, 
Boston, 
Boston, 


| Cambridge, 


Haverhill, 
Saugus, 
Easton, 
Stoughton, 
Haverhill, 
Templeton, 
Stoneham, 
Roxbury, 
Worcester, 


n. 
| W. “Cambridge, 


Boston, 
Boston, 
Abington, 


Hadley, 
Marblehead, 
Saugus, 
Spencer, 
Spencer, 
Roxvury, 


| Hanson, 
| Roxbary, 


Roxbury, 


Chelsea, 

W. Springfield, 
New Bedford, 
Brookline, 


| Petereham, 


Haverhill, 
Groveland, 
Groveland, 


| Haverhill, 


Templeton, 
Templeton, 
Raynham, 


Billerica, 
nox, 


| Manchester, 


| 





| Hinsdale, 


Newton, 
Holliston, 





Commencement 
| of Proceedings. | Name of Judge. 
Returned by 
Dec. 24, 61, | Isaac Ames. 
Feb. 1, "62, | William A. Richardson. 
“ 1, 62, William A. Richardson. 
Jan. 15, "62, | George F. Choate. 
Feb. 24, 62, William A. Richardson. 
Jan. 16, 62, William A. Richardson. 
Feb. 8, 62, William A. Richardson. 
“ 26, 62, William A Richardson. 
Dec. 4, 61, Charles Mattoon. 
Feb. 8, "62, Isaac Ames. 
Dec. 12, 61, Isaac Ames. 
Jan. 81, 62, Isaac Ames. 
Feb, 18, "62, | George F. Choate. 
Jan. 24, 62, | George F. Choate. 
e 24.°62, Edmund H. Bennett. 
Dec. 14, "61, George White. 
Feb. 62, George F. Choate. 
. 11, 62, , Henry Chapin. 
Jan. 23, °62, | William A. Richardson. 
Feb. 8, 62, | William A. Richardson. 
a 15, "62, Henry Chapin. 
Jan. 9, "62, Isaac Ames. 
Feb. 18, 62, | Isaac Ames. 
Jan. 24, 62, | William A. Richardson. 
Dee. 9, 61, | Isaac Ames. 
Jan. 21, '62, ' William A. Richardson. 
* 24, 62, Isaac Ames. 
“ 80, 62, William A. Richardson. 
Feb. 1, 62, William H. Wood, 
Dec. 18, 61, Edmund H. Bennett. 
Jan. 11, 62, William H. Wood. 
“ 23, 62, William A. Richardson. 
Feb. 18, 62, Samuel F. Lyman. 
Jan. 11, 62, George F. Choate. 
Feb. 21, 62, George F. Choate. 
Dec. 8, 61, Henry Chapin. 
« 3, 61, Henry Chapin. 
Jan. 14, 62, George White. 
ad 6, 62, William H. Wood. 
“ 24, 62, George White. 
e 80, 62, William A. Richardson. 
Dec. 18, 61, William A. Richardson. 
« 16, 61, Edmund H. Bennett. 
Jan. 25, 62, Isaac Ames. 
“ 28, 62, Isaac Ames. 
| Sept. 28, °61, John Wells. 
Dec. 2,°61, Edmund H. Bennett. 
Jan. 9, "62, George White. 
Feb. 18, 62, Henry Chapin. 
Jan. 28, 62, George F. Choate. 
Dec. 4,°61, George F. Choate. 
bd 4,61, George F. Choate. 
Feb. 15, 62, George F. Choate. 
- 11, 62, Henry Chapin. 
@ 11, "62, Henry Chapin. 
Jan. 25, 62, Edmund H. Bennett. 
March 7, "62, J. T. Robinson. 
Feb. 1, 62, William A. Richardson. 
Dec. 18, 61, Henry Chapin. 
@ 20, °61, Isaac Ames. 
Feb. 14, 62, George F. Choate. 
Jan. 2, "62, Isaac Ames. 
“ 6, 62, William A. Richardson. 
Feb. 14, 62, J. T. Robinson. 
' 26, 62, George F. Choate. 
* 25, 62, J.T. —- 
Jan. 30, 62, Isaac Am 
Feb. 7, 62, William A. A Richardson. 
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Name of Insolvent. Residence. = Name of Judge. 
Returned by 

Stevens, Edward 8. (35) | Natick, Feb. 1, "62, | William A. Richardson. 
Stevens, Jared | Holliston, Jan. 25, * Isaac Ames. 
Stone, ey 8. (41) | Bolton, Dec. 23, sr Henry Chapin. 
Stone, William Boston, Be 4, 61,| Isaac Ames. 

Stoughton, Daniel G. (37) Worcester, Jan. Daal Henry Chapin. 
om Michael M. | Charlestown, Feb. iL “6s William A. Richardson. 

epee, Lewis W. (39) | W. Roxbury, | Jan. 9, "62, | George White. 
Taylor, William P. i) Townsend, Feb. 15, "62,, William A. Richardson. 
Thayer, Horatio B. (36) East n, | Jan. 24, 62,| Edmund H. Bennett. . 
Thayer, Silas F. Ashland, « 20, "62, | William A. Richardson. 
Tidd, William, Jr. (8) , Stoneham, Feb. 17, 62,| William A, Richardson. 
Torry, James H. Abington, bY *62,| William H. Wood. 
Tower, Justus Lanesboro’, Jan. 30, '62,| J. T. Robinson. 
Towne, Amos Brighton, Feb. 19, MJ William A. Richardson. 
Travis, Claudius B. Natick, Be 3, °62,| William A. Richardson. 
Travis, voy H. Malden, bad 8, "62, | William A. Richardson. 
Trufant, Charles M Boston, Jan. > "62, | Isaac Ames. 
Tufts, — w., Jr. (31) | Malden, « 7, 62, | William A. Richardson. 
Uart, Joh Chelsea, Dec. 13, "61, | Isaac Ames. 
Vennard, John co. | Lynn, Jan. 24, "62, | George F. Choate. 
Wadleigh, Dexter E. Boston, « 9, "62, | Isaac Ames. 
Wallace, William H. | Boston, Feb. 21, 62, | Isaac Ames. 
Waite, John Q. A. Milford, Dec. 2, "61, | Henry Chapin. 
Warden, John Worcester, Jan. 14, "62, | Henry Chapin. 
Waterman, Anthony Medford, Feb. 4, *62, | William A. Richardson. 
Waugh, John, Jr. (12) Boston, | Jan. 2, "62, | William A. Richardson. 
Weatherhead, Oscar E. (33) | Coleraine, Dec. 18, "61, Charles Mattoon. 
Webster, Andrew 8. (29) | Boston, « 21, "61, | Isaac Ames. 
Webster, Samuel Somerset, “ 5, 61, | Edmund H. Bennett. 
Westgate, Joseph E. Melrose, | Jan. 1, 62, | William A. Richardson. 
Whittemore, Thomas J. (41) Bolton, Dec. 23, '61, | Henry Chapin. 
Whittredge, William A. N. Reading, | 2 17, "61, | William A. Richardson. 
Wilkinson, Samuel H. New Bedford, o 31, "61, | Edmund H. Bennett. 
Williams, Silas G. | Needham, | Jan. $1, "62, George White. 
Wilson, David G. | New Bedford, Dec. 9, 61, | Edmund H. Bennett. 
Wood, Alfred Dighton, Jan. 21, 62, | Edmund H. Bennett. 
Woodman, Bradstreet P. (30) Haverhill, Feb. "62, | George F. Choate. 
Woodman, John L. Natick, “ 1, 62, | William A. Richardson. 
Wyeth, Joseph (5) Chelsea, Dec. 24, 61, | Isaac Ames. 
Young, Herman W. | Boston, Jan. 27, 62, | Isaac Ames. 
| 





PARTNERSHIPS, 40. 


(1) Adams & sealers (2) Alley & Johnson ; (3) Babcock, Miles & Partridge ; 2 G. H. & 
= Baker; 5) G. W. Beckford & Co.; (6) A. & P. Benninghoff; (7) Prouty, Bigelow & 
; ® & Bloomer ; (9) Bradley & Brother; (10) Delano & Co.; (11) Parker, ay 4 

at ry (petition dismissed) ; (12) Chamberlin & Waugh ; (33) Noyes & Chase; (\4 
Richards & Oo.; (15) Cartis & Sons; (16) G. W. Dyke & Sons; (17) Draper, Morse & -: 3 
oo Livermore & Drury; (19) Knowlton & Dutch ; (20) Dyer & Hopkins; Py roy: . 
(22) Gay & ll; (23) Gillmore & Ste bins; (24) Nourse & 
c. F oe Hegwerd ; (26) L. F. Hayward & Co.; (27) H. B. Howe & Co.; (28) G. Knight 2 Sot 
) Ladd, Webster & Co.; (30) Woodman & Lancaster; (31) Lowell & te: (32) William 
an & Son; (33) Weatherhead & Lyons; (34) Mason & Slee) os) Phas (35) Mason & Stevens; 
(36) H. B. Thayer & Co.; (37) D. G. Stoughton & Co. ; mpton, Stephenson & Co. ; 

(39) Sampson Seseen: (40) Savary & Co.; (41) T. J. leteanete & Co. 











